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(1) 

THE BLACKLIST: ARE SMALL BUSINESSES 
GUILTY UNTIL PROVEN INNOCENT? 

TUESDAY, SEPTEMBER 29, 2015 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON SMALL BUSINESS, 

SUBCOMMITTEE ON CONTRACTING AND WORKFORCE 
JOINT WITH THE 

SUBCOMMITTEE ON INVESTIGATIONS, OVERSIGHT AND 
REGULATIONS 

Washington, DC. 
The Subcommittees met, pursuant to call, at 10:00 a.m., in Room 

2360, Rayburn House Office Building. Hon. Richard Hanna [chair-
man of the subcommittee on Contracting and the Workforce] pre-
siding. 

Present from Subcommittee on Contracting and the Workforce: 
Representatives Hanna, Takai, Rice, Knight, Bost, and Kelly. 

Present from Subcommittee on Investigations, Oversight 
and Regulations: Representatives Hardy, Adams, and 
Clarke. 
Chairman HANNA. Thank you for being here. I am sorry I am 

a little bit late, so let us get started. I call this hearing to order. 
At a time when small contractors are disappearing from our in-

dustrial base—we have lost over 100,000 since 2013—the adminis-
tration continues to place additional burdens on those that would 
like to sell their goods and services to the Federal Government. We 
should be working to expand the universe of contractors, not shrink 
it. However, I feel the administration’s actions will further reduce 
the number of small contractors that are participating in the fed-
eral marketplace. 

Since 2009, President Obama has issued 13 executive orders that 
relate to government contracting, which have resulted in 16 new 
regulations so far, and there are likely to be more to come. While 
some of these mandates may be well intentioned, they also have 
cost, and too often costs significantly outweigh the actual positive 
effects. In that fact, it is estimated that compliance with govern-
ment unique regulations cost almost 30 cents of every contract dol-
lar. 

Today, we are going to talk about the Executive Order 13673, 
which the administration has titled Fair Pay and Safe Workplaces. 
As a former small business owner, I support the idea of fair pay 
and safe workplaces. I am sure we all do. Companies with labor 
law violations that affect their performance of contracts should be 
suspended or debarred; however, the executive order and the re-
sulting proposed legislation and guidance so far go way beyond 
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that. Instead, it seems to punish companies for unproven allega-
tions. The Department of Labor and Federal Acquisition Regu-
latory Council have the primary responsibility for implementing 
Executive Order 13673. So I am glad that we have key officials 
from both agencies here today. I hope they listen to the small busi-
nesses that are testifying and truly consider the significant nega-
tive consequences associated with their proposals. There are valid 
concerns that implementation of this executive order will result in 
potentially innocent small businesses effectively being blacklisted 
from participating in government contracting. 

I do not believe that the Obama administration would intend this 
to be the result, but as drafted, implementation of Executive Order 
13673 is likely to yield this result. So from my standpoint, this 
seems to be an executive order in search of a problem, but I am 
here to listen today to those that would be affected and those that 
will be implementing this executive order to determine if there is 
anything that the administration could do to make it more work-
able. 

With that, I yield to Chairman Hardy for his opening remarks. 
Chairman? 

Chairman HARDY. Thank you, Chairman Hanna. 
I am please our Subcommittee is holding this hearing to examine 

the impact of Executive Order 13673 on small businesses. In my 
opinion, this executive order is just another example of the execu-
tive overreach that has become the hallmark of the Obama admin-
istration, and it could have a devastating impact on small business 
and government contractors. I agree that the companies who are 
considered bad actors in their field should not be rewarded with 
federal contracts, but there is already a process that allows the 
Federal Government to weed out these bad actors. Instead of using 
the existing process, the Obama administration is going to impose 
significant new burdens on all federal contractors, even though it 
says that the vast majority of federal contractors play by the rules. 
Small businesses do not need to be forced to settle unproven 
claims. They should not be forced to disclose commercially sensitive 
information to their competitors. And they also should not be forced 
to report information that the Federal Government already has. 
Most importantly, they should not be blacklisted from participating 
in federal contracting based on the accusations that they were ulti-
mately being proven innocent for the past labor law violations in 
which they have already paid fines or otherwise corrected. 

I am particularly concerned that this executive order will lead to 
fewer small businesses selling goods and services to the Federal 
Government. We need a healthy industrial base with many small 
businesses working to provide the government with the innovative 
goods and cost-effective services. When fewer small businesses com-
pete for federal contracts, the outcome will be less innovation and 
higher cost to the taxpayer. This is not good for the United States. 
I cannot help but think the additional mandates that have been 
piled on to the government contractors by this Obama administra-
tion has led some small businesses to leave the marketplace and 
discourage others from entering it. After all, increasing the costs 
and complexity of government contracting makes it more difficult 
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3 

for small businesses to sell goods and services to the Federal Gov-
ernment. 

I would like to thank the witnesses for appearing before the Sub-
committee today, and I look forward to hearing your concerns of 
the small government contractors, and I look forward to discussing 
their concerns with the representatives from the Department of 
Labor and the Federal Acquisition Regulatory Council. With that 
I yield back, Mr. Chairman. 

Chairman HANNA. Thank you. 
Mr. Takai, the ranking member? 
Mr. TAKAI. Thank you, Mr. Chairman. Good morning and aloha. 
Thank you, Mr. Chairman, for holding this important hearing. 

Small business participation in the federal marketplaces has al-
ways been a priority for this Committee and Congress. When entre-
preneurs are able to sell their goods and services to federal agen-
cies there is a win-win situation. Taxpayers receive more bank for 
their bank with the delivery of quality products and services being 
supplied by the government. Meanwhile, many small firms are able 
to grow, confident that they have a client and a partner that will 
provide them with a steady stream of reliable work. 

The federal marketplace continues to constitute a significant por-
tion of the U.S. economy with government spending at 447.6 in fis-
cal year 2014. In the past, Congress has used its significant finan-
cial might to help drive forward a number of policy goals. We 
passed legislation, for instance, aimed at ensuring small businesses 
get a fair shot at these projects. Likewise, this Committee has 
worked in a bipartisan manner to help women and minority-owned 
businesses navigate the procurement process. The fact of the mat-
ter is as a large customer, the Federal Government has the ability 
to use its buying power to advance priorities important to our na-
tion as a whole. 

It is in that context that we must view the president’s most re-
cent executive order, which is designed to ensure that firms that 
contract with the Federal Government understand and comply with 
laws. We should be clear of the businesses that perform work for 
the government, the overwhelming majority comply with labor and 
safety laws and do right by their employees while remaining pro-
viding excellent goods and services at competitive prices. 

That said, this Committee has heard a number of bad actors who 
have skirt the law and continue to receive federal contract work. 
Not only is this bad for workers but it puts honest firms that abide 
by these rules at a disadvantage. Simply put, federal agencies 
should not be rewarding companies with a poor labor and safety 
record with additional opportunities at taxpayer expense. Executive 
Order 13673 is an attempt to address this challenge by requiring 
companies to disclose previous labor and safety law violations from 
the past three years. Even if a contract has such violations on 
record, firms would only be denied contracts in the most egregious 
of instances. While this is a reasonable goal, all of us want to see 
safe workplaces. We must monitor carefully the details of how it 
is implemented. 

There remains a number of thorny technical questions about how 
this new proposal will impact small businesses. For instance, many 
small businesses act as subcontractors to larger companies that bid 

VerDate Mar 15 2010 10:20 Jan 11, 2016 Jkt 000000 PO 00000 Frm 00007 Fmt 6633 Sfmt 6633 C:\USERS\DSTEWARD\DOCUMENTS\96853.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R
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on federal work. In most cases, the work they do fulfills the major-
ity of the scope of work under the contract. Under this new order, 
prime contractors would be required to obtain labor law violations 
certifications from their subs. 

There are reasonable concerns that prime contractors may avoid 
doing work with certain subs all together in the event of any pre-
vious problems with labor laws. This raises issues about whether 
subcontractors should simply certify directly at the agency level. 
These and other issues will need to be addressed as this Committee 
examines this executive order. As always, it will be our challenge 
to balance small businesses’ very real concerns against the legiti-
mate needs to protect the public and, in this case, ensure federal 
dollars are spent in a way that does not harm workers. 

I look forward to hearing the witnesses’ perspective on these im-
portant topics, and I yield back. Thank you, Mr. Chairman. 

Chairman HANNA. Thank you. 
Ranking Member Adams? 
Ms. ADAMS. Thank you, Mr. Chairman. 
Each year the Federal Government spends over $400 billion in 

taxpayer dollars to provide private companies for goods and serv-
ices. And while these funds boost the economy and allow firms to 
hire more employees, we have seen instances in which these same 
businesses violate safety and wage laws to increase their profits. 
According to one report, almost half of the total initial penalty dol-
lars assessed for occupational safety and health administration vio-
lations in 2012 were against companies holding federal contracts. 

Unfortunately, the safety and labor violations do not stop there. 
Multiple employees at some facilities have sustained injuries and 
some have even lost their lives. However, rarely were the busi-
nesses where these incidents occurred debarred or suspended from 
the federal marketplace as a result of their unsafe working envi-
ronments. Labor laws are crucial to a healthy economy. When 
workers receive their proper wages, they participate in the econ-
omy as consumers. Additionally, providing a safe working environ-
ment in which injuries are unlikely allows employees to continue 
working and employers to increase their productivity. 

Therefore, to ensure that contractors are adhering to these im-
portant laws, President Obama issued the Fair Pay and Safe Work-
places Executive Order last year. The order is intended to increase 
efficiency and cost savings in the work performed by contractors by 
ensuring they understand and comply with labor laws. Under the 
proposed guidance issued to implement the order, contractors who 
are bidding on contracts valued at over $500,000 will have to dis-
close their labor law violations that have occurred within the past 
three years. Contracting officers, with the help of labor compliance 
advisors, will then use this information to help determine whether 
or not a business is responsible. If the regulations fit into the exist-
ing procurement process, the contracting officer will just have ac-
cess to additional information regarding contractors’ labor history. 
Furthermore, the order also provides employees protections to en-
sure that they receive accurate wages and have the opportunity to 
litigate certain claims in a court rather than by arbitration. 

However, as we hear today, there is some concern that the execu-
tive order will be overly burdensome on small businesses. Small 
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businesses provide quality goods and services at affordable prices, 
meaning a better deal for the government and the taxpayer. Yet, 
they have smaller margins and new regulations can be harder for 
them to absorb. With small businesses creating over two-thirds of 
new jobs, our economy needs both small businesses and healthy 
and safe employees to properly operate. 

Therefore, in moving forward with the implementation of this ex-
ecutive order, it is important that we find a balance in which small 
businesses are not overly burdened by complying with the guide-
lines while still ensuring that contractors who habitually put their 
employees in harm’s way are removed from the contracting process 
until they have shown progress in correcting their labor law com-
pliance. 

And with that, Mr. Chairman, I would like to thank the wit-
nesses for testifying today, and I yield back. 

Chairman HANNA. Thank you. 
If Committee members have an opening statement prepared, I 

ask that they submit it for the record. 
Just for information—you probably already know this—you have 

five minutes. When the light goes yellow, you have one, but we will 
be lenient. So with that, our first witness is the Honorable Angela 
Styles, who currently serves as chair and partner of Crowell and 
Moring, and co-chair of the firm’s Government Contracts Group in 
Washington, D.C. From 2001 to 2003, Ms. Styles served as the ad-
ministrator of the Office of Federal Procurement Policy at the Of-
fice of Management and Budget. 

Ms. Styles, in the interest of time, you may begin. 

STATEMENTS OF ANGELA B. STYLES, CHAIR AND PARTNER, 
CROWELL AND MORING; THERON M. PEACOCK, P.E., BSCP, 
SENIOR PRINCIPAL/PRESIDENT, WOODS PEACOCK ENGI-
NEERING CONSULTANTS; DEBBIE NORRIS, VICE PRESIDENT, 
HUMAN RESOURCES, MERRICK AND COMPANY; WILLIAM J. 
ALBANESE, SR., GENERAL MANAGER, A&A INDUSTRIAL PIP-
ING, INC. 

STATEMENT OF ANGELA B. STYLES 

Ms. STYLES. Thank you. Thank you, Chairman Hanna, Chair-
man Hardy, Congressman Takai, Congresswoman Adams, and 
members of the Subcommittees. I appreciate the opportunity to ap-
pear before you today. 

As co-chair of Crowell and Moring’s Government Contracts 
Group, and as former administrator for Federal Procurement Policy 
at the Office of Management and Budget, I have worked closely 
with small business contractors throughout my professional career. 
I am deeply concerned that the executive order will undermine the 
government’s longstanding policy of maximizing contract opportuni-
ties for small businesses. If the EO is aimed only at a small num-
ber of bad actors, then surely there is a more efficient way to ac-
complish this goal than imposing requirements that will lead to 
procurement delays, the blacklisting of ethical companies, and re-
duced competition in the federal marketplace. 

My written testimony today highlights the following five prin-
ciple concerns. Potentially severe unintended consequences for 
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small businesses, the high compliance cost that will deter small 
businesses from participating in the federal marketplace, the diver-
sion of federal employees from assisting and growing our small 
businesses to collecting data, monitoring compliance, monitoring 
enforcement of federal and state labor laws with a high risk of de 
facto debarment of companies, a flawed Regulatory Flexibility Act 
analysis, and really failure to give even the most basic rationale for 
the necessity of this rule. 

For a more in-depth analysis of many portions of this rule, I refer 
you to the official comments submitted by the National Association 
of Manufacturers. They are a client of Crowell and Moring’s and 
I attached it to my written testimony. We really worked for months 
and months with the National Association of Manufacturers and 
many companies in industry to really fully understand this rule 
and the potential impacts of the rule. 

But even then you do not consider everything. I was sitting last 
night thinking about the rule itself and really the hypocrisy of the 
situation quite striking to me. While on the one hand you have a 
relatively new OFPP administrator that is issuing commendable 
and forward-thinking memorandum on efficiency and performance 
and improvements and cost savings for taxpayers, and on the other 
hand you have this administration issuing the most bureaucratic, 
far-reaching, extensive EO and proposed rule that I have seen in 
my entire career in federal procurement. You cannot have it both 
ways. You cannot have it both ways. You cannot be efficient while 
at the same time issuing something that is such a bureaucratic mo-
rass for companies, but really particularly for small businesses. 

I think for me, a significant and wholly unanswered question is 
why the Federal Government is creating this burdensome process 
in the first place. As Chairman Hanna said, this is an EO in search 
of a problem. Each and every labor law identified in the EO has 
its own separate penalties for companies who violate the respective 
laws, and unlike the EO, those labors laws and associated penalties 
were created by Congress rather than mandated by the executive 
branch. 

The Federal Procurement System also has adequate remedies to 
prevent companies with unsatisfactory labor records from being 
awarded federal contracts. Specifically, suspension and debarment 
officials within every federal agency have broad discretion to ex-
clude companies from federal contracting based upon evidence of 
any cause—this is a quote—‘‘any cause so serious or compelling in 
nature that it affects the present responsibility of a government 
contractor.’’ To the extent that a contractor’s compliance record im-
pacts its present responsibility, FAR subpart 9.4 sets forth proper 
channels for suspension and debarment proceedings. With estab-
lished and effective systems in place, it makes no sense to create 
a new bureaucracy to review these contracts on a contract-by-con-
tract basis with a possibility of astoundingly inconsistent decisions 
by different agencies and different contracting officers. 

Given the scope and complexity, this EO will be impractical, if 
not impossible, to implement. The substantial cost of compliance 
imposed on federal contractors will likely lead to higher procure-
ment costs, and I think drive many small businesses out of the fed-
eral marketplace all together. These costs will be borne dispropor-
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tionately by companies who can least afford them, our small busi-
nesses. This is an entirely unacceptable outcome. The goals of the 
EO are targeting contractors with the most egregious violations, 
but it could be accomplished with the enforcement of existing labor 
laws and our existing suspension and debarment system. 

This concludes my prepared remarks but I am happy to answer 
any questions. 

Chairman HANNA. Thank you. 
Our next witness, Theron Peacock, the senior principal and presi-

dent of Woods Peacock Engineering Consultants, a service-disabled 
veteran-owned small business with 16 employees located in Alexan-
dria, Virginia. Mr. Peacock has 38 years of experience and co-
founder. His present business after 22 years at three other firms. 
He is here testifying on behalf of the American Council of Engi-
neering Companies. 

Mr. Peacock? 

STATEMENT OF THERON M. PEACOCK 

Mr. PEACOCK. Thank you, Mr. Hanna. 
Subcommittee Chairman Hanna, Hardy, Ranking Members 

Takai and Adams, and members of the Committee, I appreciate the 
opportunity to testify before you today about the issues sur-
rounding the Fair Pay and Safe Workplace Executive Order. My 
name is Theron Peacock. I am a senior principal and the president 
of Woods Peacock Engineering Consultants located in Alexandria, 
Virginia, and we have 16 employees. 

Woods Peacock is a service-disabled, veteran-owned small busi-
ness that focuses on service to a very broad range of federal agen-
cies. My firm is an active member of the American Council of Engi-
neering Companies, the voice of America’s engineering industry. 
ACEC’s over 5,000 member firms represent hundreds of thousands 
of engineers and other specialists throughout the country. They are 
engaged in a wide range of engineering works that propel the na-
tion’s economy and enhance and safeguard America’s quality of life. 
Almost 85 percent of our firms are small businesses. 

First, ACEC appreciate the Labor Department and the FAR 
Council’s efforts to improve labor compliance practices with federal 
contracts. However, as Chairmen Chaffetz and Kline have noted, 
this guidance is fixing a problem that does not exist. The Council 
is concerned that the guidance will make compliance so difficult 
that it will drive a significant amount of private industry, both 
large and particularly small business, from the federal market. 

There are three broad issues with the guidance that the Depart-
ment of Labor and the FAR Council released this past May. First, 
the reporting is burdensome and duplicative. Under the guidance 
there are 14 federal laws and executive orders that implicate the 
law. Are you aware that much of the reporting data that is re-
quested is already reported to a variety of federal agencies? For ex-
ample, annual compliance reports are required for EEOC, OSHA, 
and the Rehabilitation Act, and Davis-Bacon requires weekly re-
porting. Additionally, all federal contractors are required to file an-
nual reports in SAM. Why add another report when the data has 
already been received? 
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Let me just give you an example. As a subconsultant, we have 
contracts with over 30 prime AEs. If we need to submit these re-
ports to all 30 primes, who in turn submit the information to the 
government, you will be getting the very same information multiple 
times and putting it in the same database. When you consider that 
each prime needs to have multiple firms under their contracts, this 
accumulates into a very significant duplication of record that will 
do nothing more than create confusion. 

Second, these regulations will significantly complicate the rela-
tionship between primes and subcontractors and will likely result 
in the development of a blacklist for subcontractors, significantly 
reducing the number that will quality to do federal work. Under 
the guidance at the time of execution, contractors must require 
subcontractors to disclose any administrative merit determinations 
or other complaints within the preceding three years. This will 
force the contractors to bar any subcontractor that is stuck in any 
judicial process. In engineering, roughly 50 percent of prime engi-
neering work is subcontracted. Primes and subcontractors switch 
positions frequently. By requiring primes and subs to share con-
fidential business information, they are sharing information that 
can damage your ability to compete against each other in the fu-
ture. 

Third, there are due process implications with these regulations. 
Under the guidance, claims that have not been decided or even 
heard by a judge will obligate the firm to make a report. This will 
allow for claims that will not have had the benefit of a third-party 
hearing of the dispute to potentially place the firm in positions to 
lose their business. It also places the contracting officer in an un-
tenable position. Under the guidance, the labor advisor has three 
days to decide on the outcome of a report. If the labor advisor does 
not submit a report, then the contracting officer will have to make 
the decision regarding a firm’s labor compliance. The contracting 
officer will become the judge in a complaint, and they are not quali-
fied to do that. Given the risk adverse nature of contracting, this 
requirement will force the contracting officer to disqualify the firm 
or subcontractor so that they are not subject to the risk of censure. 

ACEC asked the Committee to work with Labor and the FAR 
Council on redrafting the rule to make sure that construction serv-
ices can succeed in the federal marketplace. These regulations have 
the potential to unfairly prohibit my firm and many of ACEC’s 
member firms from participating in these opportunities. 

Thank you for the opportunity to participate in today’s hearing, 
and I would be happy to respond to any questions from the Com-
mittee members. 

Chairman HANNA. Thank you. 
Our third witness is Ms. Debbie Norris, who served as vice presi-

dent of Human Resources for Merrick and Company, a federal con-
tractor based in Greenwood Village, Colorado, which is located just 
outside of Denver. 

Ms. Norris, you may begin. 

STATEMENT OF DEBBIE NORRIS 

Ms. NORRIS. Chairman Hanna and Hardy, Ranking Members 
Adams and Takai, and distinguished members of the Subcommit-
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tees, my name is Debbie Norris, and I am vice president of Human 
Resources at Merrick and Company, a small business federal con-
tractor located in Colorado. I appear before you today on behalf of 
the Society for Human Resource Management (SHRM). Thank you 
for the opportunity to testify today on my experience as a rep-
resentative of small business competing for and managing federal 
contracts. 

Mr. Chairman, first, let me make clear that the president’s goal 
of providing fair pay and a safe workplace is a shared goal. After 
all, who would not be for that? In fact, I work to provide a safe 
workplace and to help make Merrick an employer of choice, not just 
because it is the right thing to do but because it provides us a com-
petitive advantage in our industry. Unfortunately, this order as 
written is unworkable and should be withdrawn. 

In Fiscal Year 2014, my company, Merrick, managed 329 federal 
contracts, some of which we were prime and some of which we 
were sub, for the Department of Defense, Department of Energy, 
NNSA, National Science Foundation, among many others. We have 
been recognized as a best company to work for in Colorado on five 
different occasions. Our internship program has been recognized as 
a best practice in the Denver Metro area. And I mention these 
awards because despite the fact that my company invests signifi-
cant time and resources on compliance and creating a sought after 
work environment, we believe the FAR Council regulations and the 
DOL guidance to implement the Fair Pay and Safe Workplace exec-
utive order will have a significant and negative impact on our abil-
ity to maintain current contracts, compete for new ones, as well as 
attract employees. 

In my testimony today, I will address some of the key concerns 
small businesses have with this proposal. First, I am really con-
cerned about requirements to report nonfinal agency actions. In my 
experience, it is not uncommon for companies to undergo agency in-
vestigations and even be issued a notice of a violation that turns 
out to be unfounded. If nonfinal agency actions are considered, 
companies like mine could lose a contract as a result of cases or 
investigations that are not yet final or eventually dismissed. 

I would like to offer one example. As a federal contractor, 
Merrick is audited by the OFCCP on a periodic basis. Our current 
audit started in September 2014, and we still have not received a 
determination from the OFCCP. Not very timely. 

We are concerned that unresolved actions like this will have a 
negative impact on our ability to compete for future federal con-
tracts. In addition, federal contractors will feel pressured to settle 
a claim or enter into a labor compliance agreement with a federal 
agency even if they feel they have done nothing wrong. 

Second, I am very concerned by DOL’s proposal to create power-
ful new positions called Agency Labor Compliance Advisors. These 
advisors insert themselves into an existing relationship between 
contractors and contracting officers to provide guidance on assess-
ing the seriousness of reported violations. Due to the ambiguity of 
definitions in the guidance, inappropriately broad discretion is 
given to these advisors. 

Third, I am also concerned about the recordkeeping and ongoing 
reporting burdens placed on small businesses. Collecting and re-
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10 

porting on information deemed a labor violation under 14 different 
laws and unnamed number of state laws will not be an easy task. 
Doing so will require contractors to create a company-wide, central-
ized electronic record of federal and eventually state violations over 
the past three years. 

Merrick has 18 different offices in eight states, as well as offices 
in Mexico and Canada. This proposal places an additional burden 
at headquarters of ensuring that each office is regularly and accu-
rately reporting this information to us. When staff time is directed 
to responding to compliance requirements, it takes away from the 
HR department’s focus on the needs of our employees and meeting 
our business and clients’ objectives. 

Contractors will likely handle this situation in one of two ways— 
they either will try to make due with existing staff, which may re-
sult in a failure to meet the contracting obligations, or they will 
hire additional staff, which will end up costing the government 
more. And a third reason is they may actually just exit the federal 
market. 

Fourth, this information is already collected. As a contractor, we 
already report this information to the government and they should 
use the data it already collects. 

In closing, SHRM believes that the proposals create an unwork-
able system that will cause harm to the federal contracting process 
and impose requirements on contractors and subcontractors that 
are impractical and hugely expensive, especially for smaller busi-
ness. 

Mr. Chairman, thank you again for allowing me to share SHRM’s 
views on the FAR Council and DOL proposals. I welcome your 
questions. 

Chairman HANNA. Thank you very much. 
I now yield to Ranking Member Adams for the introduction of 

our final witness. 
Ms. ADAMS. Thank you, Mr. Chair. 
It is my pleasure to introduce Mr. William Albanese. Mr. 

Albanese is the general manager of A&A Industrial Piping in Fair-
field, New Jersey, a business with over 20 years of experience. Mr. 
Albanese is testifying today on behalf of the Campaign for Quality 
Construction. The campaign represents six specialty construction 
employer associations that have over 20,000 members, the vast ma-
jority of which are small businesses. These members perform con-
struction projects in the public and private construction market as 
prime contractors and subcontractors. 

Welcome, Mr. Albanese. 

STATEMENT OF WILLIAM J. ALBANESE, SR 

Mr. ALBANESE. Thank you. Good morning, Chairman Hanna, 
Chairman Hardy, Ranking Member—I thought I get an extra cou-
ple minutes. 

Good morning, Chairman Hanna, Hardy, Ranking Members 
Takai and Adams. Thank you for the opportunity to testify in sup-
port of the goals of President Obama’s Fair Pay and Safe Work-
places Executive Order. 

I would like to state upfront that we support the goals of the ex-
ecutive order and believe that if it is implemented carefully so that 
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11 

the Labor Department is able to evaluate the responsibility of 
prime contractors and subcontractors alike, as to their legal compli-
ance, it will help achieve the goal of encouraging law-abiding com-
panies of all sizes to be able to compete on a level playing field for 
government contractors. 

The Campaign for Quality Construction Groups are the leading 
specialty construction groups representing the subcontracting com-
ponent of the construction industry, which comprises nearly 65 per-
cent of the construction industry. That is by the Bureau of Labor 
Statistics and Employment Data. It is 20,000 members strong. We 
are the lion’s share of the industry. General contractors, construc-
tion managers, and heavy construction firms make up the far less-
er share of total employment. 

It must be stressed for the purposes of this hearing that the vast 
majority of all construction work on building projects of significant 
scope is performed by subcontractors. Also, our member companies 
have a balanced perspective of federal procurement issues. As we 
typically perform public works projects as either subcontractors or 
prime contractors, our views are multidimensional. Likewise, our 
position benefits both small businesses and large business competi-
tors in the federal market. 

Competitive bidding and project performance are both greatly 
improved when marginal performances are discouraged from cor-
rupting fair competition in the market, and quality firms can com-
pete without being undercut by nonresponsible contractors. Agen-
cies and taxpayers are the beneficiary of these improved conditions. 

So now just a little about me to lay the groundwork for the sum-
mary of our written statement. I have been in the construction in-
dustry all of my adult life. I started out completing a five-year, fed-
erally-approved apprenticeship program. That was a long time ago. 
I started the A&A group over 25 years ago. During that period, I 
served as the president of the New Jersey Mechanical Contractors. 
I currently serve as a member of the New Jersey Economic Devel-
opment Authority. I chaired the New Jersey Mechanical Contrac-
tors Industry Fund. I served as a trustee of the Union Pension and 
Welfare Fund, along with chairing the MCAA Legislative Com-
mittee. 

When A&A started with a good deal of hard work and some luck, 
we graduated to a firm with an annual value of about 25 million 
today with our full-service mechanical contracting, HVA service 
business, and a separate construction management division. A&A 
has performed many direct federal, as well as state and local public 
construction jobs on the East Coast at all contracting levels. We are 
the mechanical prime on a $4 billion World Trade Center project. 
Our contract is 60 million on that project. We were also the me-
chanical prime on a Dulles Carter Metro Rail Project and project 
at the New Jersey Picatinny Arsenal, just to name a few of the di-
rect federal grant projects. 

We are also agency construction managers for public entities— 
municipalities, community colleges, New Jersey school projects, 
county projects, and we also are administering three projects for 
FEMA. So we bring the general contractor construction manage-
ment perspective to these issues also. 
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We also perform mechanical contracting work for a number of 
private owners, including Merck, Stepan Chemical, and other phar-
maceutical firms, and public agencies, including the New Jersey 
DPMC, Port Authority New York/New Jersey, New Jersey Transit. 
We have a broad perspective of accepted industry standards for the 
strict and comprehensive qualification requirements in the private 
and public sector, and that should be germane to the Committee’s 
deliberation on this issue today. 

So our balanced perspective on the executive order is as follow: 
We support the overall goals of the order—more careful screening 
of prospective federal prime contractors in order to improve com-
petitive conditions and improve federal construction project per-
formance. Best practices in the private sector prove that more time 
and effort invested on project screening and planning upfront pays 
off in improved project performance. Substantially poor legal com-
pliance records may well be the leading indicator of overall poor 
business practices and increased project nonconformance. 

In my experience, those who cut corners on law and safety usu-
ally are the ones who are cutting corners on contracting require-
ments. We need a level playing field. If the executive order discour-
ages marginal performance from entering the market, fair competi-
tion standards will be improved. And then top quality firms will re-
enter the market. 

Second, the provisions of the executive order seeking to stem 
work on misclassification are entirely laudable. Rapid 
misclassification of employees as independent contractors is the 
scourge of fair competition in construction and leads to other abuse 
of public laws in both public and private sector. 

Chairman HANNA. Mr. Albanese, if you could—you are over 
your time, but please continue. 

Mr. ALBANESE. Oh, I am sorry. 
Chairman HANNA. If you could wrap it up. 
Mr. ALBANESE. Let me wrap it up. 
Chairman HANNA. If possible. 
Mr. ALBANESE. So to conclude, allow me to respectfully dissent 

from the title of the hearing. It is neither blacklisting nor adverse 
to the best interest of legally compliant small businesses or any 
other businesses. 

So Co-Chairmen Hanna, Hardy, Ranking Members Takai and 
Adams, and the Committee members, thank you for this oppor-
tunity. That concludes my remarks, and I look forward to your 
questions. 

Chairman HANNA. Thank you. 
Mr. ALBANESE. Thank you. 
Chairman HANNA. Mr. Albanese, I have not heard anyone here 

disagree with you in terms of the goal. What I have heard, and feel 
free to correct me, is that this is a very subjective, has the poten-
tial to be extremely arbitrary and capricious, that the people who 
are asked to do this work are neither judges nor juries, that the 
difficulty associated with outcomes with this is that people are es-
sentially convicted before they are proven innocent, that any dis-
gruntled other contractor, someone in your business could register 
a complaint with you—about you, have that hanging over your 
head, and it is up to you to figure out how to get rid of it. So I 
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do not think there is anybody here that argues that people who are 
bad actors, who are appropriately litigated in that regard are at 
issue. 

But with that, Ms. Styles, would you like to respond? 
Ms. STYLES. I think that is exactly the problem. I mean, there 

are adequate remedies already. And if people do not think that the 
remedies are adequate in terms of what Congress decided for the 
labor laws or how the suspension and debarment system is work-
ing, then that is where we should focus on fixing this. If those are 
the goals, you already have too many legal remedies under labor 
law and the suspension and debarment system to really get it 
right, to make sure that bad actors are not participating in the fed-
eral procurement system. 

Chairman HANNA. Okay. So what is driving his? 
Ms. STYLES. Why, I assume it is labor interests. I assume that 

there are other reasons behind this. 
Chairman HANNA. So what would—I mean, if you feel com-

fortable saying so, what do you mean by that? 
Ms. STYLES. Well, I mean, my presumption is, in part, that 

many would prefer that these jobs be done by federal employees. 
Many would prefer that private companies with labor unions make 
sure that private companies that do not have labor unions are not 
benefitted by particular labor laws. I also think it is an effort to 
have a mechanism. For example, the term ‘‘compliance agreement.’’ 
You will not find the term ‘‘compliance agreement’’ in any statute 
or regulation except for this proposed rule. If you ask me, it is a 
way to extort settlements out of companies on a case-by-case basis 
where the Department of Labor wants—— 

Chairman HANNA. Well, there is an insidious nature to all of 
this. 

Ms. STYLES. Well, it is certainly—I cannot come up with an ob-
jective rational explanation. 

Chairman HANNA. Mr. Peacock, would you like to respond? 
Mr. PEACOCK. This is a little difficult as a small business be-

cause, first of all, in the AE industry, we are selected based upon— 
I am sure you are familiar with the Brooks Act. We are selected 
based upon our qualifications. So it does not make—we are not 
going to succeed in a business if we do not have high-quality peo-
ple, if we are mistreating our people. I cannot hire good quality 
people by not paying them a fair wage, by not giving them good 
benefits, and by mistreating them. They are professionals. They are 
going to go someplace else. 

Chairman HANNA. In your statement you mention that. Most of 
this is an anathema to what you would do to run a normal busi-
ness that is successful, like your business, Ms. Norris. 

Mr. PEACOCK. Absolutely. I have to, you know, when we are se-
lected based upon qualifications, I have to compete with a large 
number of my fellow firms. And in order to do that, I have to be 
able to prove that I am better than they are. That I have more ex-
perience. That I am better qualified. That I have the integrity and 
the experience to do the project. 

Chairman HANNA. You are okay with the punishment; you just 
do not like the lack of due process? 

Mr. PEACOCK. Absolutely. 
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Chairman HANNA. Ms. Norris? 
Ms. NORRIS. I fully support what Ms. Styles and Mr. Peacock 

have said. We do work hard to make our company a place that peo-
ple want to come to work. And if I did not pay a fair wage, if I 
did not follow safety requirements—we have a huge safety culture 
in our company. Every meeting starts with a safety moment. So we 
do all the things. And again, we do not have any violations right 
now that we could even talk about. It is that potential of how much 
it is going to cost us to maintain the records for that, the things 
that we have to create, because there is nothing in place to track 
all that. It is just—it does not make sense. 

Chairman HANNA. Thank you. 
I yield to Ranking Member Takai. 
Mr. TAKAI. Thank you, Mr. Chairman. 
First question to Mr. Albanese. There are those that argue that 

discretion is already given to agency officials to seek out labor law 
violations before an award of a contract. In your experience, how 
often are contracting officers asking for this type of information? 

Mr. ALBANESE. In my experience working, as I said, for private 
agencies, private companies, contractor prequalification is man-
dated. It is commonly done. New York City has VENDEX. The 
State of New Jersey has DPMC. Port Authority not only has a very 
strict qualification requirement but they have an integrity monitor 
that is on the job. This is common business sense. In other words, 
it makes good business sense to vet the contractor before he gets 
the job. It is common in our industry. We do it all the time, and 
we do not see it as being a burden to any legitimate, fair contractor 
that is playing by the rules. It is done all the time. 

Mr. TAKAI. My question though is how often are the contracting 
officers asking for this type of information? 

Mr. ALBANESE. Specific contracting officers? When we did the 
Dulles job, we did not have very much vetting at all. We were just 
awarded the contract. 

Mr. TAKAI. Right. So my follow up then is how effective can this 
discretion given to contracting officers be if it is rarely utilized to 
search for violations defined in the executive order? 

Mr. ALBANESE. This executive order will mandate a fair level 
playing field for everybody is involved. That is what this will do. 
And there will not be the gap. They give this guy the job. Let us 
not check if he has labor violations, or he does not have labor viola-
tions, or he violated Davis-Bacon, or he has safety issues that were 
never investigated. 

Mr. TAKAI. Okay. So you are advocating that all subcontractors’ 
responsibility determinations be made by the agency. What are 
your concerns with the prime contractor making these determina-
tions? 

Mr. ALBANESE. Well, some of the regulations are so hyper tech-
nical. On the basis of that, I do not think as a prime contractor, 
if I was the prime, because we are primes many times, that we 
want to get into this hyper technical evaluation. We feel it would 
be much better if it would be done by a government agency, a CO, 
an LCA, to do that process for us. FAR right now does have some 
regulations that are moving in that direction. That would be a 
great thing to do. 
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Mr. TAKAI. Okay. Thank you. 
Mr. Peacock, you have addressed concerns regarding the disclo-

sure of your violation to primes, contending that this could harm 
your business relationships, and in some instances, eliminate the 
competitive advantage. However, could not some of these concerns 
be alleviated if the subcontractors went to the Department of Labor 
for the determination as this guidance allows? 

Mr. PEACOCK. Well, I believe what you are asking is should we 
be dealing directly with the Department of Labor on these issues 
as opposed to running it through our competitors. And one of our 
concerns is that sharing a lot of our business information with our 
competitors certainly does put us at a disadvantage. When we have 
to compete for particularly personnel, highly qualified personnel, 
there is a shortage of good quality engineers out there. And to keep 
those people, it is very important for us to treat them fairly and 
be able to maintain those. And so for us to go—if you want me to 
deal—I would much rather deal with the Labor Department. My 
analogy is if we—most of us have security clearances. I deal with 
the Department—the Security Department if there is an issue. If 
I have an employee who has an issue, I deal directly with them. 
They tell me I have to report to them and they tell me what I have 
to do as the facility security officer. It should actually be the same 
thing. If I have something going on in my company, then I should 
be dealing directly with the Labor Department and solve that prob-
lem and not passing it through a million different people. 

Mr. TAKAI. Okay. Great. Thank you. 
I yield back. 
Chairman HANNA. Mr. Hardy? 
Chairman HARDY. Thank you, Mr. Chairman. 
Ms. Styles, do you think it is realistic to expect the labor compli-

ance officers to have the expertise on 14 different federal labor 
laws and numerous state requirements and laws? Do you think 
people have that expertise or could afford that in small business? 

Ms. STYLES. I think it is impossible. I mean, we cannot even 
write my testimony with just me because it takes a government 
contractors lawyer and a labor lawyer. I do not know how one per-
son or even one set of people can really get a handle on all those 
laws and how they operate. 

Chairman HARDY. Does anybody else care to add to that in any 
way, shape, or form? 

Go ahead, Mr. Peacock. 
Mr. PEACOCK. Well, I would like to comment. 
Chairman HARDY. Yes, go ahead. 
Mr. PEACOCK. The issue of complying with this, in looking at 

the prequalification forms that I fill out, it would take 10 or 15 
minutes of looking at the prequalification form to see that there are 
questions such as have you had OSHA violations? Have you had 
Davis-Bacon violations? Do you have any criminal action or civil ac-
tion going on? Your financial status. Do you owe so much money? 
These are common, basic items that are listed in the 
prequalification. It would be easy to vet on those specific issues. 
That would raise the flag, and then you could go into a deeper 
analysis of it. 
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Chairman HARDY. Last year there were over 77,000 pages of 
new administrative laws placed out; 3,280 some-odd new regula-
tions. How many of those do you understand today—have you read, 
your company read, and understand today? 

Mr. PEACOCK. Honestly, probably zero. 
Chairman HARDY. Okay. So with these compliance laws, do you 

believe that you can still keep up with that regular order? 
I will move on here. Mr. Peacock, let us talk compliance for a sec-

ond. They say what it will take to implement this is probably only 
about eight hours in the FAR Council, and the DOSL estimated it 
will only take eight hours to figure these rules out. Is that correct? 

Mr. PEACOCK. Well, we currently have 24 IDIQ contracts, and 
estimate at least another 16 single scope contracts. That is 40 con-
tracts. And if I take—sorry, I am an engineer—if I take 40 and I 
divided it by eight hours, that gives me 12 minutes to deal with 
each one of those contracts, compliance with each one of those con-
tracts. Now, personal opinion is I am going to, because I am a sub-
contractor, I am going to get an email from my point of contact of 
the prime. They are going to say, ‘‘Can you please submit this in-
formation to us?’’ Realize that not all of these are going to occur 
at the same time. They are going to occur on the anniversary date 
of the contract, and every six months after that as it is currently 
proposed as I understand it, I am going to get an email. I have to 
respond to the email. I have to get my administrative people to pull 
the information, put it together. I have to respond back in an 
email, and then I am going to get a telephone call saying, ‘‘Oh, 
could you give me this in a different format?’’ You know, that is 
just the way it goes. I cannot do all that in 12 minutes. And my 
estimation is that it is going to take me two hours at the minimum 
to deal with each one of those. That gives me 80 hours on 40 con-
tracts, and I have got to do this twice a year? I mean, that eight 
hour estimation is way, way underestimated. And it is going to 
vary for every company, depending on the number of contracts you 
have. 

Chairman HARDY. Ms. Styles, another quick question. As a con-
tractor, I have been a prime myself for a number of jobs, and with 
that, usually, typically sometimes there is upwards of 30 or 40 subs 
of some kind on major projects. And through that process should 
I be required—how can I follow up with all my subs to make sure 
that they are in compliance, and any guestimation what would 
happen if I am awarded a contract and I find out that somebody 
all of a sudden becomes under violation? Any estimation what 
might happen there? 

Ms. STYLES. Well, it also requires the prime contractors to be-
come experts on all of these laws and all of these regulations, and 
the mitigating circumstances and what should be done to be com-
pliant by all of the subcontractors that they have. I mean, even 
small businesses, and many small businesses are prime contrac-
tors, they will have large business subcontractors. They will have 
the largest defense contractors in our country—the Lockheed Mar-
tins, the UTCs, the Boeings will be their subcontractors. So you are 
going to have this small business asking Boeing for all of their 
labor compliance information. And then that small business has to 
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assess that and has to decide whether they are really compliant or 
not. I do not know how they do that. 

Chairman HARDY. Thank you, Mr. Chairman. I yield back. 
Chairman HANNA. Ms. Adams? 
Ms. ADAMS. Thank you, Mr. Chairman. 
Ms. Norris, you indicated in your testimony that the disclosures 

required in the executive order are duplicative as they are collected 
by different agencies already. However, state violations are not re-
ported and the contracting officers at the various agencies do not 
have access to the information at issue. So how would you rec-
ommend making these disclosures available to the contracting offi-
cer, if not through the method proposed through the guidance? 

Ms. NORRIS. Well, first off, we do not know what state laws are 
going to be required. That has not been spelled out. So that is a 
little bit difficult to answer. Let me regroup here. Because the pro-
posal process asks for this information, it seems to me that it is 
already being asked for and that it seems redundant to have a 
whole executive order to handle a process that is already part of 
the FAR proposal process. And so I do not know how you would tell 
the state, other than through the current process where you list 
what has been a violation on the current proposal process. I am 
sorry, that is not part that I am familiar with on the state side. 

Ms. ADAMS. Ms. Styles, would you like to comment? I think you 
also mentioned the duplicative. I believe I heard you say that. 

Ms. STYLES. I did mention the duplicative piece of it but we 
cannot say anything about the state piece because they have not 
implemented it yet. But the duplication issue is to avoid de facto 
debarment of a particular company. So what is happening is that 
for each contract over $500,000 and each subcontract over $5,000, 
the contracting officer has to receive all of the information about 
the violations, including the mitigating circumstances and evaluate 
it. And then the guy next door or at the next agency. So maybe it 
is a contracting officer at DoD. The contracting officer at VA has 
to look at all of that information again and make their own inde-
pendent determination as well. And so even if it is two contracting 
officers sitting next to each other in DoD, they cannot talk to each 
other about it. They have to make their own independent deter-
mination. And so it is really duplicative collection of exactly the 
same information for a prime contractor and exactly the same in-
formation for subcontractors as well. So there is a reason for it, be-
cause they want to avoid de facto debarment of contractors and 
subcontractors, but it is a huge collection of information over and 
over—the same information over and over and over again. 

Ms. ADAMS. All right. I have another question. The goal of the 
executive order is to ensure that the government is not put at risk 
as a result of awarding contracts to those who did not comply with 
labor laws. Mr. Albanese, do you know if instances in your business 
history where marginal performers undercut more responsible bid-
ders and the public agency ended up with a bad project as a result? 

Mr. ALBANESE. The interesting part about that on say public 
agency jobs that we do, all the contractors have gone through this 
vetting process. We know that their financial backgrounds support 
it. As an example, on the state work, you are allowed, you are get-
ting an amount of money that you can bid up to or have an aggre-
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gate of work in place. So my experience is that rarely do we see 
violations or these violators doing work and getting away with it 
because they have already been vetted. 

Ms. ADAMS. Okay. Follow-up, Mr. Albanese. Is it not just good 
business practice to keep track of the information required in the 
executive order? 

Mr. ALBANESE. It makes absolute perfect business sense to vet 
a contractor before you are going to give him a $5 million job to 
make sure—and the list goes on in my prequalification list. There 
is no criminal, there is no civil violations, there is no OSHA viola-
tions. That this contractor has paid Davis-Bacon accurately, and he 
is not skirting the issues. It makes perfect business sense. 

Ms. ADAMS. Thank you, sir. 
Mr. Chair, I yield back. 
Chairman HANNA. Mr. Rice? 
Mr. RICE. Thank you, Mr. Chairman. 
I kind of want to step back and look at this from an even bigger 

picture because I think this particular executive order is just a 
symptom of a larger problem that this country faces. Here we sit 
seven years after the Great Recession and our economy continues 
to struggle. We vacillate between zero or negative growth and 2 
percent growth, where most economists thing we should have had 
a significant snapback by now. And I think one of the big problems 
that is holding our economy back is this vast mushrooming regu-
latory burden that all you guys face. 

So the SBA estimates that the cost of federal regulation on a 
firm with fewer than 20 employees is $10,585 per employee per 
year. The president apparently agrees with me. He constantly says 
we must reduce and streamline regulations on small business. But 
do not be fooled by what he says; look at what he actually does. 
According to a recent study by the Mercado Center, this adminis-
tration has issued 120,000 new regulations. They claim the prize. 
They have issued more regulations than any administration since 
Linden Johnson. And not only that, they have done it in six years 
instead of eight. We still have two more years to go. So when you 
look at what he says—we need to reduce regulation—what he actu-
ally does, adding all this regulatory burden like this proposed exec-
utive order, we should not be surprised when the economy is sti-
fled. 

Right now, for the first time in 80 years, we have had five con-
secutive years where more businesses are dissolved in America 
than are formed in America. The first time since the Great Depres-
sion. More Americans have left the workforce than at any time in 
the last 35 years. Homeownership in America is as low as it has 
been in 50 years. I do not think any of this is coincidental. I think 
it is all a direct result of the mushrooming regulatory burden that 
we place on small business. 

So I have a question for you all. You guys are in the regulatory 
business or in small businesses. Can you name for me—let me ask 
you this. Ms. Styles, do your clients see a streamlined and reduced 
regulatory burden under this administration? 

Ms. STYLES. No, they do not. 
Mr. RICE. Okay. I have to go quick. 
Mr. Peacock? 
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Mr. PEACOCK. No, sir. Not at all. We are drowning in paper-
work. 

Mr. RICE. Okay, thank you. Thank you. 
Ms. Norris? 
Ms. NORRIS. No, we do not. 
Mr. RICE. Mr. Albanese? 
Mr. ALBANESE. No, I do not. 
Mr. RICE. Okay, thank you. 
Ms. Styles, can you name for me one instance where this admin-

istration has generated a streamlined or reduced regulatory bur-
den? I am not talking about a minor thing. I am talking about any 
meaningful reduction in cost or time on small business? 

Ms. STYLES. Well, I will say that Ms. Rung, who is testifying 
after me, did issue a memorandum on efficiency on December 14th 
of last year. So to the extent that that is actually implemented— 
but I do not see how you implement it—— 

Mr. RICE. So have your clients seen any benefit yet from any 
streamlined or reduced—I am talking about material change? 

Ms. STYLES. No. 
Mr. RICE. Mr. Peacock? 
Mr. PEACOCK. No. 
Mr. RICE. Ms. Norris? 
Ms. NORRIS. No. 
Mr. RICE. Mr. Albanese? 
Mr. ALBANESE. No, to that question. 
Mr. RICE. So somehow the rhetoric does not match what we are 

actually doing here. I think that, you know, it goes back to the 
book, The Death of Common Sense. We are drowning in regulation. 
If we do not get a hold of this, I think our economy will continue 
to suffer. I think it bodes very poorly for this next generation com-
ing up in America. When you ask Americans, do you think that 
your children have a brighter future than you did, and two-thirds 
of them say no, that bodes badly for this country. And I think this 
is one of the underlying foundational reasons why Americans feel 
this way. 

I yield back. 
Chairman HANNA. I want to thank you all for being here today. 
And for the record, I have 35 years in the Operating Engineers 

Union. I support Davis-Bacon. I get it. But it seems to me that 
there really is a lot of rules and regulations that may even be un-
constitutional since the regulation was not—which we will get into 
in the next hearing, but the whole idea of a lack of due process and 
the subjective nature that is given to a guy whose job it is to man-
age a project, a contracting officer, my biggest concern is that it is 
a race to defend and protect the behind of that particular person 
who has an incentive necessarily to race to the bottom, but yet at 
the same time, if that person is not thoroughly qualified or in any 
way not open minded about the people who have been low bidder, 
then he has an opportunity to find virtually any reason he likes, 
or she likes, to put at risk a company that has been years in busi-
ness, does great work, may have made a mistake or two in their 
lives—and we all do—and summarily, execute them from a par-
ticular job without any formal process. 
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So with that I want to thank you all for being here. We are going 
to go to the next panel. And Mr. Hardy will be taking the chair. 
Thank you. 

Chairman HARDY. Good morning. We will start with a quick in-
troduction. I guess I better start the meeting. Thank you for being 
here. 

I would just like to start with a quick introduction to our panel-
ists. First, we have Ms. Anne Rung. She is our first witness on the 
panel. She is the administrator of the Office of Federal Procure-
ment and Policy Office of Management and Budget. Our second 
witness is Mr. Lafe Solomon. He serves as the senior labor compli-
ance advisor in the Office of the Solicitor at the United States De-
partment of Labor. 

So with that, Ms. Rung, we will let you have five minutes. 

STATEMENTS OF ANNE RUNG, ADMINISTRATOR, OFFICE OF 
FEDERAL PROCUREMENT POLICY, OFFICE OF MANAGE-
MENT AND BUDGET; LAFE SOLOMON, SENIOR LABOR COM-
PLIANCE ADVISOR, OFFICE OF THE SOLICITOR, UNITED 
STATES DEPARTMENT OF LABOR 

STATEMENT OF ANNE RUNG 

Ms. RUNG. Chairman Hanna, Ranking Member Takai, Chair-
man Hardy, and Ranking Member Adams, and members of the 
Subcommittees, thank you for the opportunity to appear before you 
today to discuss the administration’s implementation of Executive 
Order 13673, Fair Pay and Safe Workplaces. My comments today 
will primarily focus on actions being taken by the Federal Acquisi-
tion Regulatory Council, the FAR Council, which I chair as admin-
istrator of the Office of Federal Procurement Policy (OFPP). 

It is important to emphasize at the outset that OFPP and the 
FAR Council have been working in close partnership with the De-
partment of Labor on rules and guidance to implement this execu-
tive order. Our respective organizations are fully committed to im-
plementing the EO in a clear, fair, and effective manner, and have 
been actively seeking feedback from stakeholders since issuance of 
the EO more than a year ago. We did this to ensure that we had 
sufficient information and insight from stakeholders, including 
small businesses, to achieve these goals. 

This EO is designed to improve contractor compliance with labor 
laws in order to increase economy and efficiency in federal con-
tracting. As Section 1 of the EO explains, contractors that consist-
ently adhere to labor laws are more likely to have workplace prac-
tices that enhance productivity and deliver goods and services to 
the Federal Government in a timely and predictable and satisfac-
tory fashion. 

While the vast majority of federal contractors abide by labor 
laws, studies conducted by the General Accountability Office, the 
Senate Health Education Labor and Pension Committee, and oth-
ers, suggest that a significant percentage of the most egregious 
labor violations identified in recent years have been by companies 
that receive federal contracts. In addition, studies performed by 
others have found a nexus between companies with labor violations 
and significant performance problems on government contracts. 
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As explained in the preamble to the proposed FAR rule and in 
my written statement, we have taken a number of steps in the pro-
posed rule consistent with direction in the EO to minimize the im-
plementation burden for contractors and subcontractors, including 
small businesses. Let me just provide you with a few examples. 

One, the proposed prior rule builds on existing processes and 
principles, including the longstanding requirement that a prospec-
tive contractor be a responsible source. Two, many of the contracts 
performed by small businesses, including contracts valued at 
$500,000 or less and subcontracts for commercial off-the-shelf 
items, are exempt from the proposed FAR rules disclosure require-
ments. 

Further, during listening sessions held by DOL, OMB, and rel-
evant councils, stakeholders raised concerns regarding the poten-
tial complexity and burden associated with two aspects of the EO 
in particular. One, provisions addressing disclosure of violations of 
equivalent state laws; and two, provisions addressing disclosure 
and evaluation of subcontractor violations. 

In response to what we learned from these sessions, require-
ments in the EO addressing the disclosure of violations of equiva-
lent state laws, with the exception of OSHA state plans, will be 
phrased in at a later date. In addition, the FAR Council has devel-
oped alternative proposals that seek to address concerns at HERD 
regarding the challenges contractors might face in evaluating viola-
tions disclosed by their subcontractors. This includes a possible 
phase-in of subcontractor disclosure requirements, and the pro-
posed FAR rule has invited public comment on additional or alter-
native approaches to this issue. 

Stakeholder feedback has been a very key component in the de-
velopment of the proposed FAR rule, and currently, the FAR Coun-
cil is carefully reviewing the many and diverse public comments re-
ceived in response to the proposed rule published at the end of May 
to determine where additional revisions are needed. In considering 
comments, the FAR Council seeks to ensure that the final rule is 
both manageable and impactful in achieving the EO’s objective of 
bringing contractors with significant labor violations into compli-
ance with the law in a timely manner. Without question, imple-
mentation of the EO requires the government’s policy, operational, 
and technology officials to address a number of difficult issues head 
on, and it is hard work, but work that is critical to the integrity 
of our procurement system, ensuring economy and efficiency in con-
tracting and security the well-being of American workers. 

Thank you, and I am happy to answer any questions you may 
have. 

Chairman HARDY. Thank you, Ms. Rung. 
I would like to turn the time over to Mr. Solomon for five min-

utes. 

STATEMENT OF LAFE SOLOMON 

Mr. SOLOMON. Good morning, Chairman Hardy and Hanna, 
and Ranking Members Adams and Takai. Thank you for the invita-
tion to appear before your Subcommittees to speak about DOL’s 
proposed guidance to implement the Fair Pay and Safe Workplaces 
Executive Order. 
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For the past year, I have led the efforts at DOL to implement 
this EO. Although most federal contractors comply with applicable 
laws and provide high-quality goods and services to the govern-
ment and taxpayers, a small number of federal contractors have 
committed a significant number of labor laws in the last decade. 
Those contractors who invest in their workers’ safety and maintain 
a fair and equitable workplace should not have to compete with 
contractors who offer lower bids based on savings from skirting 
labor laws. 

To address this issue, President Obama signed this EO last year 
requiring prospective federal contractors on covered contracts to 
disclose certain labor law violations, and giving agencies guidance 
on how to consider those labor violations when awarding federal 
contracts. With this EO, the president pledged to hold accountable 
federal contractors to put workers’ safety, hard-earned wages, and 
basic workplace rights at risk. 

The EO builds on the existing procurement system and changes 
required by the EO fit into established contracting practices that 
are familiar to both procurement officials and the contracting com-
munity. In addition, DOL will provide support directly to contrac-
tors so that they understand their obligations under the EO and 
can come into compliance with federal labor laws without holding 
up their proposals in response to specific federal contracting oppor-
tunities. Finally, DOL will work with labor compliance advisors 
across agencies to minimize the amount of information that con-
tractors have to provide and to help ensure efficient, accurate, and 
consistent decisions across the government. 

The objective of the EO is to help contractors come into compli-
ance with federal labor laws, not to deny them contracts, and it en-
courages compliance, not suspension and debarment. The processes 
and tools envisioned by the EO are designed to identify and help 
contractors address labor violations and come into compliance be-
fore consideration of suspension and debarment. The EO does not 
in any way alter the suspension or debarment process; however, 
the expectation is that the processes and tools envisioned by the 
EO will drive down the need for an agency to consider suspension 
and debarment and help contractors avoid the consequences of that 
process. As a result, this EO, once implemented, will offer contrac-
tors an opportunity to come into compliance and maintain the 
privilege of being a federal contractor, unlike the suspension and 
debarment process, which could exclude them from receiving 
awards. 

On May 28th of this year, DOL published proposed guidance. On 
that same day, the FAR Council also issued proposed regulations 
integrating the EO’s requirements and the provisions of DOL’s 
guidance into the existing procurement rules. 

DOL’s proposed guidance would do several things. First, it would 
define the terms used in the EO—administrative merits determina-
tions, civil judgments, and arbitral awards or decisions, and pro-
vide guidance on what information related to these determinations 
must be reported by covered contractors and subcontractors. Sec-
ond, it would define serious repeated, willful, and pervasive viola-
tions and provide guidance to contracting officers and labor compli-
ance advisors for assessing a contractor’s history of labor law com-
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pliance and considering mitigating factors, most notably efforts to 
remediate any reported labor law violations. Third, it would pro-
vide guidance on the EO’s paycheck transparency provisions. 

We have received numerous comments and are now reviewing 
them. Nothing I say today should be taken as a prejudgment of any 
issue as I do not want to prejudge the outcome of that process. We 
are working through the comments to produce a quality guidance 
document that will better inform federal procurement decisions, 
provide contracting officers with the necessary information to en-
sure accurate, efficient, and consistent compliance with labor laws, 
help contractors meet their legal responsibilities, and remove truly 
bad actors from federal contract consideration, creating a more 
level playing field for law-abiding contractors. Most importantly, it 
will also ensure that hardworking Americans get the fair pay and 
safe workplaces they deserve. 

I appreciate the invitation to testify, and will be happy to take 
any questions you may have. 

Chairman HARDY. Thank you, Mr. Solomon. And with that, I 
will yield myself five minutes of time for questioning. 

With your statement, Mr. Solomon, it sounds like there’s quite 
a bit of challenges out there with people needing to be debarred or 
suspended. Is that correct? Is that the way I understand your 
statement, that there are a lot of issues out there that we are hav-
ing with cause and effect that we need to make sure we are issuing 
debarments or suspensions? 

Mr. SOLOMON. Well, Mr. Chairman, the executive order is not 
about suspending and debarment. It is to bring contractors into 
compliance so we can avoid having to go through for a contractor 
a suspension and debarment process. 

Chairman HARDY. That is back to my question. So bring them 
into compliance. So is there a lot of noncompliance out there? 

Mr. SOLOMON. What we have said is the vast majority of con-
tractors do play by the rules and do not violate labor laws. But for 
the contractors that do violate the labor laws, we are—that is what 
the executive order is designed to get at. 

Chairman HARDY. So when you were at the NLRB as our coun-
sel, how many people did you debar or suspend while you were 
there? 

Mr. SOLOMON. Well, the NLRB has no debarment or suspen-
sion process. 

Chairman HARDY. Department of Labor? Okay. How many did 
you refer, I guess, is the question. 

Mr. SOLOMON. Well, the NLRB, like various enforcement agen-
cies at DOL, have a jurisdiction that is beyond federal contractors. 
So it does not come up in an investigation at the NLRB as to 
whether the employer involved is the federal contractor or not. 

Chairman HARDY. Okay. Ms. Styles testified that the proposed 
rule was a chance for agencies to extort settlements from small 
businesses. What is your opinion on that? 

Mr. SOLOMON. I do not think that is a fair statement. What 
this executive order does is looking for the most egregious viola-
tions, a pattern of a basic disregard of labor laws. The executive 
order is clear that not one violation of a labor law is going to lead 
to any problem in the contracting process. 
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Chairman HARDY. Thank you. 
Ms. Rung, the construction contractors commonly state that they 

have usually if they are in the general they have more than seven 
tiers of subcontractors. In the EO proposal, as a prime, would I 
need copies and records of all seven tiers? 

Ms. RUNG. I appreciate your question. It was extremely helpful 
feedback this morning from a lot of the small businesses. We have 
been out meeting with small businesses to talk about this and 
other issues. The one issue they have raised is the flow down piece 
of this, how primes will sort of implement this piece of it to track 
and measure performance by their subcontractors. And in response 
to that, we have done a number of things and put a number of pro-
posals in this rule. Just to mention one, for example, one alter-
native in which we are seeking feedback on would allow sub-
contractors to take their information on labor violations and pro-
vide it directly to Department of Labor and work with Department 
of Labor to assess those violations. So you would essentially be tak-
ing those prime contractor out of the role of sorting through that 
information and evaluating the records provided to them. 

Chairman HARDY. Does that individual, that prime, need to 
make sure that they monitor those performance also? 

Ms. RUNG. So the prime contractor has always been responsible 
for ensuring that their subcontractors are responsible subcontrac-
tors, so that role would continue. So they have always had to en-
sure that their subcontractors are performing. 

Chairman HARDY. Let us bring in OSHA rules. I, myself, have 
an OSHA 40. I am on the site continually when I was working. I 
have other officers that have their OSHA 40 and make sure that 
things are complied with. It is typically the subcontractor that you 
sometimes have a challenge with on that and it puts me at risk. 
You know, I can run that individual off, but does that put me in 
violation when it is somebody else’s employee and we are doing ev-
erything we can to keep on track? Is that a violation? 

Ms. RUNG. Thank you for the question. And certainly, if my col-
league from DOL wants to jump in at any point he can, but we are 
really focused on the most egregious violations. So I think the GAO 
report from 2010 that cited several examples, gives you a good indi-
cation of what we mean by serious violations. So when they refer 
to, for example, a food company that has over 100 OSHA violations 
that ultimately result in an employee being killed, that is an exam-
ple of what we are talking about. 

Chairman HARDY. Can I stop you there? My time is running 
out. But does that violation—we are talking about violations, and 
what happens is it gets stuck, as you heard, in the process. It is 
a violation. I might be bidding on another project, and as long as 
that is hanging over my head, I am guilty until proven innocent. 

Ms. RUNG. Well, I think there are a couple things. One, this EO 
has a number of provisions designed to ensure that we are not 
slowing down the process. So one of the key parts of this is to en-
courage companies to work with Department of Labor very early in 
the process, well before award, to help bring these companies into 
compliance. 

Chairman HARDY. Thank you. My time is expired. 
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Ms. Adams? I would like to recognize Ms. Adams for five min-
utes. 

Ms. ADAMS. Thank you, Mr. Chair. 
Ms. Rung, some subcontractors have expressed concern that 

prime contractors do not have the requisite knowledge in labor law 
to make an informed decision as to their responsibility. Is there not 
enough regulatory discretion in the executive order and in the Fed-
eral Acquisition Regulatory Council itself to justify having the 
agency contracting officer and the labor compliance advisor review 
all covered prime contractors and subcontractors in the initial re-
sponsibility review process? 

Ms. RUNG. Thank you for the question. So it has been a long-
standing tenet of the federal procurement system that the prime 
contractors are responsible for the performance and ensuring that 
their subcontractors are responsible companies. The LCAs and the 
contracting officer are responsible for making that determination of 
business integrity and ethics for the primes. And that is the way 
historically it has worked. In this case, as I just explained, we very 
much appreciate and have heard from a lot of small businesses the 
concern about primes tracking the subcontracting piece of this, and 
as such, we have laid out a number of alternatives in this proposed 
rule for which we seek feedback, including this notion that sub-
contractors could go directly to Department of Labor to work with 
them on the reporting piece and to have Department of Labor 
evaluate that information. 

Ms. ADAMS. Thank you. One of the main concerns voiced by 
those opposed to the executive order is that they fear that due to 
de facto, debarments will occur if contracting officers are relying on 
the same recommendation when making a responsibility deter-
mination. So what mechanisms are in place to ensure that this 
does not happen? 

Ms. RUNG. So we are very much focused on bringing companies 
into compliance and not excluding them. And so we are doing a 
number of things to ensure that we can achieve that goal. And one 
of them is setting up a process within Department of Labor to have 
them work with the companies very early in the process well before 
the bidding to help bring them into compliance. We want to create 
a system where information can be shared among all the agencies, 
so we are ensuring that consistent decisions are being made, and 
we are also limiting burden to the extent possible for our contrac-
tors in terms of reporting many times. 

Ms. ADAMS. Okay. There has been much criticism as to the in-
clusion of administrative merit determinations in the executive 
order. Mr. Solomon, can you explain why the decision was made to 
include these decisions in the disclosure requirements? 

Mr. SOLOMON. Thank you for the question. 
I think it is important to start with what administrative merit 

determinations are not. And they are not charges that are filed by 
workers with the enforcement agency saying that—alleging that 
there have been violations of the federal labor laws. Once the 
charge is filed, there is a full and thorough investigation by a neu-
tral government factfinder. They take into account all evidence pre-
sented by both the workers and by the company. And in my experi-
ence, most—there are a significant number of these charges that 
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are found to be without merit in all these enforcement agencies. So 
what an administrative merit’s determination is, is after this com-
plete, thorough investigation, the agency concludes that there has 
been a violation of the labor law. And what we say in the proposed 
guidance—and we have a lot of comments on this portion of the 
guidance—but the guidance says that the notice or complaint that 
is served on the employer by the enforcement agency is, in fact, the 
administrative merits determination. And I would also add that 
there is a significant percentage of these administrative merits de-
terminations that, in effect, become final determinations because 
they are either settled, or if they are litigated by the employer, 
which the employer has every right to do, the government has a 
very, very high win rate of those. 

Ms. ADAMS. Okay. I am just about out of time. Mr. Chairman, 
I yield back. 

Chairman HARDY. The gentlelady yields back. 
I would like to recognize Chairman Hanna for five minutes. 
Chairman HANNA. Thank you. 
If you know who all these violators are and they have committed 

all these egregious problems, which, you know, I am sure they are 
out there, why not just go after them? Why create a burden for 
companies who have—they have hundreds of subcontractors and 
the process does not work the way you described it, I do not think, 
we do not know—a contractor does not know who he is going to 
hire until the day he may bid the job. So how is he supposed to 
screen all this stuff and all these people, use their number which 
may be low or whatever, and then rely on that number, put his 
business at risk, and hope that you guys go along? 

And the other problem I have with this is what does ‘‘egregious’’ 
mean and what does ‘‘significant’’ mean? I mean, those are subjec-
tive words that any contract officer or any judge or jury or person 
can use in any way they like. So I wonder if you really have—I 
mean, if you have a notion of how you are going to navigate that 
with some degree of earnest fairness that produces the outcome 
you want when apparently you already know who these people are 
based on—if it is egregious and significant, then I guess I could 
find out who those people are. But our worry is, my worry, is that 
this will trickle downhill depending on who decides what that 
means and what some outside force, unhappy other contractor or 
second bidder, labor person, you know, union or nonunion, so what 
do you say to that? 

Ms. RUNG. So let me, perhaps I will address the question about 
the information is already out there and then my colleague can 
jump in on some of the definitions. 

The challenge for us is that the information is not always avail-
able to us. So the current penalty triggers for reporting violations 
into the performance system may be higher than the individual 
labor violations. And secondly, a contractor is not required to enter 
information into the federal awardee, integrity, and performance 
system unless it has done more than $10 million in business. And 
third, not all violations are accessible to us. And I think as GAO 
has emphasized, that our contracting officers, for whatever reasons, 
are not using the information to make accurate responsibility de-
terminations. So what we are trying to do here is ensure that our 
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contracting officers have timely and complete and detailed informa-
tion to make these responsibility determinations which they are al-
ready required to do. 

Chairman HANNA. Not for these jobs. I mean, this contractor 
shows up. He or she, the company is low bid. They have hired— 
they have based their assumptions on all these different prices that 
came in from who knows how many companies. And they do enter 
the picture and you say this person and that person is not quali-
fied. How do you reconcile that in the real world? 

Ms. RUNG. I think, you know, what we heard from some of the 
panelists this morning is that we are creating a level playing field 
by ensuring that only those contractors that play by the rules are 
competing in the federal marketplace. 

Chairman HANNA. How could it possibly be level if they do not 
know in advance who those people are? Is it really a contractor’s 
problem to get on there when apparently the information is out 
there? 

Ms. RUNG. The information is not always available, and it is not 
always out there, and it is not available in a timely fashion, and 
it is not always available in a complete fashion. And I think the 
evidence has been borne out by the GAO report. So the outcomes 
are showing that we are awarding taxpayer dollars to companies 
that commit serious labor violations. And our goal here is to simply 
ensure that we protect taxpayer dollars. 

Chairman HANNA. Mr. Solomon? 
Mr. SOLOMON. To answer part of your question, I mean, the in-

tent behind the guidance and the intent behind the creation of 
labor compliance advisors throughout the government is to provide 
a mechanism for uniform and consistent decision-making across the 
government. I think there is an understanding that contracting of-
ficers do not necessarily have the knowledge base to be able to 
make decisions over a company’s labor law compliance. 

Chairman HANNA. The GAO report did not evaluate whether 
federal agencies considered, or should have considered, these viola-
tions in awarding the federal contract. Thus, no conclusions on the 
topic can be drawn from this analysis. I mean, it really seems as 
though you have got a lot of work ahead of you to implement this 
in a way that is in any way reasonable or fair or provides the out-
come that you want. 

Ms. RUNG. Well, you know, the part—the most compelling part 
of the GAO report to me were the examples of the kind of compa-
nies that are receiving federal taxpayer dollars even though they 
have committed serious violations, including OSHA cited a com-
pany for over 100 health and safety violations. And after an em-
ployee was fatally asphyxiated after falling into a pit containing 
poultry debris. 

Chairman HANNA. Sure, I get that. But I mean, my time has 
expired. 

Ms. RUNG. That is the kind of violations we are talking about. 
Chairman HANNA. But why is that company even out there? I 

mean, if you know who they are, and you do today, why did you 
not know yesterday? Why is that not someplace in the public do-
main? I swear that it must be. 

Ms. RUNG. Yeah. 
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Chairman HANNA. My time is expired, but thank you. I apolo-
gize for cutting you off. 

Chairman HARDY. The gentleman’s time has expired. I would 
like to recognize Mr. Takai for five minutes. 

Mr. TAKAI. Thank you, Chairman. 
I am concerned about some of the comments made by the pre-

vious panel about the effects that this executive order may have on 
the federal marketplace. So Ambassador Rung, what do you say 
about those—what do you say about those arguments made by 
them about primes and subcontractors exiting the federal market-
place if they have to comply with this executive order? 

Ms. RUNG. Yeah. Thank you for the question. 
I think when the Federal Awardee Performance and Information 

Integrity System—I know that is quite a name, FAPIIS, was intro-
duced per statute in 2010, we heard similar concerns that by mak-
ing transparent performance information and violations we would 
be keeping good companies out of the marketplace or, you know, 
discouraging primes from engaging with subcontractors. And in the 
end, we did not see an impact on the type of companies entering 
our federal marketplace. However, I do agree with you that we 
need to do more to ensure that we are continuing to bring good 
companies into the marketplace. And I think there are a number 
of reasons why they are not entering the marketplace today, many 
of which I outlined back in a December 4, 2014 memo where I 
talked about ways to drive greater economy an efficiency in the fed-
eral marketplace, and not the least of which is I think it is incred-
ibly challenging for our contractors to navigate through 3,200 sepa-
rate procurement units across the federal marketplace with very 
little collaboration and sharing of information. 

Mr. TAKAI. Yeah. I appreciate our efforts to bring more compa-
nies into the federal marketplace. I think the question is that we 
currently have companies in the federal marketplace that we might 
be pushing out. 

So my other question is in regards to providing prime contractors 
with the opportunity to work with contracting officers and the 
LCAs on disclosures. So will subcontractors have the opportunity 
to access the LCAs regarding the disclosures? 

Ms. RUNG. If I could just address your one point about this driv-
ing out companies already in the marketplace, particularly small 
businesses. We are taking a number of steps to really help mini-
mize the burden on companies, and in particular, small businesses. 
A couple examples. We are phasing in parts of this rule over time 
to give companies a chance to acclimate themselves to this new 
rule. And secondly, you know, we have outlined some alternatives 
that I have discussed earlier that I think will help minimize that. 
The reporting requirements of subs to primes. We are improving 
the IT infrastructure. Most importantly, and I think this really 
cannot be emphasized strongly enough, we are limiting this execu-
tive order to contract awards over $500,000. And when you start 
with a base of several hundred thousand small businesses in the 
federal marketplace and you take away from that companies that 
are doing business under the 500,000 threshold for which this EO 
would not even apply, and then you take from that the vast 
amount of companies that are already complying with labor laws, 
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you are talking about a very small fraction of companies that 
would have any disclosure requirements whatsoever. 

Mr. TAKAI. But you are talking about 500,000 for the prime, or 
500,000 for every sub? 

Ms. RUNG. The 500,000 limit applies to both primes and subs. 
Mr. TAKAI. Okay. So that could be problematic for subs. 
Ms. RUNG. No. This is an advantage to them because what we 

are saying in the executive order is if you are awarded a contract 
under $500,000 at both the prime or sub level, this executive order 
does not apply to you. And for the vast majority of small business 
transactions, they fall under the $500,000 award. 

Mr. TAKAI. Okay. Well, if you can get us information regarding 
that, that will be helpful. 

Okay. So my next question is would a subcontractor who is 
deemed nonresponsible by a prime have the same process of re-
dress that a prime has if it is ruled nonresponsible by the con-
tracting officer? In other words, yeah, does the subprime contractor 
have redress in this particular case? 

Ms. RUNG. Yeah. So historically, the performance of the subcon-
tractor has been the responsibility of the prime. So it would be the 
prime that would ensure that there is satisfactory performance 
and/or there is business integrity and ethics. And that is a relation-
ship between the two of them that the sub would work through 
with its prime. 

Mr. TAKAI. Okay. But if they are being labeled as nonrespon-
sible by prime, is there recourse at your level? Is there anything 
they can do? I have eight seconds. 

Ms. RUNG. I am not aware of that. 
Mr. TAKAI. All right. 
Ms. RUNG. But I am happy to look into it and see if I can get 

you a more complete answer. 
Mr. TAKAI. Okay. Thank you. 
Thank you, Mr. Chairman. 
Chairman HARDY. The gentleman yields back. 
I would like to recognize Mr. Rice for five minutes. 
Mr. RICE. Thank you, Mr. Chairman. 
This is all very interesting to me. You heard me talking earlier, 

I think, about the fact that for the last five years the regulatory 
burden has mushroomed under the federal government. You also 
heard me tell the SBA—not just the Federal Government, the SBA 
says that for a firm under 20 employees, the federal regulatory 
burden costs $10,585 per employee per year. So let me ask you, 
with respect to small businesses that have to comply with this new 
law, is this going to be free for them or is it going to cost them 
money? 

Ms. RUNG. So we very much recognize that there is a cost to 
this proposed rule. 

Mr. RICE. So the answer is yes. 
Mr. Solomon, do you agree with that? 
Mr. SOLOMON. Yes. 
Mr. RICE. Okay. We have had more small businesses closing 

than we have being formed in this country in the last five years, 
the first time that happened since the Great Depression. I think 
that has a lot to do with this mushrooming regulatory burden. Do 
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you think this new rule is going to ease their regulatory burden or 
is it going to pile more on their heads? 

Ms. RUNG. This is designed to create a more level playing field 
for small businesses. 

Mr. RICE. Okay. So I will take that as it is going to add more. 
Mr. Solomon, what do you think? 
Mr. SOLOMON. I agree with my colleague. 
Mr. RICE. Okay. Good. 
You know, you were saying that you are trying to protect tax-

payer dollars. I mean, any single transaction that occurs in com-
merce, I guess we could look at every single transaction from a 
bank deposit to a withdrawal and say there may be a taxpayer dol-
lar involved so we should get involved in that. Should the govern-
ment be involved in every single transaction? 

Ms. RUNG. So it has been a longstanding tenet of the federal 
procurement system that when we spend taxpayer dollars we are 
doing so while we are also ensuring that the contractor receiving 
those taxpayer dollars are a responsible source. And that means 
that there—— 

Mr. RICE. Ms. Rung, is this the only regulation that you over-
see? 

Ms. RUNG. I oversee the federal acquisition regulations, so there 
are several. 

Mr. RICE. What have you done? How long have you been with 
this department? 

Ms. RUNG. I was confirmed a year ago this month. 
Mr. RICE. Okay. What have you done that has a material reduc-

tion in small business cost or time in your regulatory authority? 
Ms. RUNG. So there have been a number of successful steps for-

ward in the small business arena in the past year. One was cre-
ating set-asides for small businesses on task and delivery orders. 
One was working into senior management performance plans, 
small business goals. And we have also, you know, worked on a 
number of other provisions—— 

Mr. RICE. How much time or money do you think you have 
saved small businesses as a result of these? 

Ms. RUNG. I think in the end, by doing business with companies 
that comply with labor laws and all laws, we ensure a greater econ-
omy and efficiency in federal procurement, and that has long been 
understood. 

Mr. RICE. So the answer would be none, is that what you are 
saying? 

Ms. RUNG. The answer is the intent of this executive order is 
to ensure that we promote economy and efficiency by ensuring that 
we do business with companies that comply with laws. 

Mr. RICE. Mr. Solomon, you were at the National Labor and Re-
lations Board when, I think, in fact, you were the guy who issued 
the opinion that Boeing could not move their Dreamliner produc-
tion line from Washington to South Carolina; is that right? 

Mr. SOLOMON. I issued the complaint. It was not as you state. 
The theory of the case was not as you state. It was not about the 
opening of South Carolina. 

Mr. RICE. Do you think the government should be able to say 
where businesses can open their production lines? Do you think the 
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Federal Government should be able to dictate where a business can 
open its production line? 

Mr. SOLOMON. The business of the complaint was not saying 
where Boeing could locate its business. The theory of the complaint 
was that they would have built this line in Seattle as they have 
done all other lines except for the fact that their employees union-
ized and would go on strike. 

Mr. RICE. All right. So if you believe that the government has 
that level of intrusive authority into a business, do you not think 
that this new proposed rule could very easily be used for political 
purposes to grant government contracts to people who are favored 
by the administration? It seems to me like this rule is rife with po-
tential for corruption. 

Mr. SOLOMON. With all due respect, Congressman, I think you 
will find nothing in the guidance or the FAR rule that would lead 
to that conclusion. 

Mr. RICE. All right. I appreciate very much your time and I 
yield back. 

Chairman HARDY. The gentleman yields back. 
Thank you for being here. Thank you for your participation. I 

just would like to state a couple of things. Fifty-seven percent of 
the Associated Builders and Contractors say that under this rule 
they will no longer participate on government contracts. That is 
huge. Last year, small businesses received over 57 billion of non-
commercial item contracts. This is nearly 60 percent of the prime 
contract dollars spent with small businesses. At a time when the 
federal contractors are already struggling, I wish I could say that 
I am leaving here today convinced that the administration heard 
the concerns being expressed by our small businesses witnesses 
and are going on to respond in an appropriate manner. So I hope 
you really consider what has been said here today and think about 
it. I thank you for being here. I appreciate your testimony. I know 
it is hard to come here and stand before people sometimes, and un-
fortunately, this happens, but I hope you will reconsider your 
thought process, at least at my standpoint, and thank you for being 
here. 

Mr. SOLOMON. Thank you. 
[Whereupon, at 11:46 a.m., Subcommittees were adjourned.] 

VerDate Mar 15 2010 10:20 Jan 11, 2016 Jkt 000000 PO 00000 Frm 00035 Fmt 6633 Sfmt 6633 C:\USERS\DSTEWARD\DOCUMENTS\96853.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R



32 

1 Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548 (May 28, 2015); Guidance 
for Executive Order 13673, Fair Pay and Safe Workplaces, 80 Fed. Reg. 30,574 (May 28, 2015); 
EO 13673, Fair Pay and Safe Workplaces 79 Fed. Reg. 45,309 (Aug. 5, 2014). 

2 Fact Sheet: Fair Pay and Safe Workplaces Executive Order Jul 31, 2014, http://www.dol.gov/ 
asp/fairpay/FPSWFactSheet.pdf (last visited July 2, 2015). 

A P P E N D I X 

STATEMENT OF ANGELA B. STYLES 

CHAIR, CROWELL & MORING LLP 

BEFORE THE HOUSE COMMITTEE ON SMALL BUSINESS 

SUBCOMMITTEE ON CONTRACTING AND WORKFORCE 

SUBCOMMITTEE ON INVESTIGATIONS, OVERSIGHT AND 
REGULATIONS 

SEPTEMBER 29, 2015 

CHAIRMAN HANNA, CHAIRMAN HARDY, CONGRESSMAN TAKAI, 
CONGRESSWOMAN ADAMS, AND MEMBERS OF BOTH SUBCOMMITTEES 
I appreciate the opportunity to appear before you today to discuss 
the impact of the proposed Federal Acquisition Rule (‘‘FAR’’) Rule 
and Department of Labor (‘‘DOL’’) Guidance implementing the Fair 
Pay and Safe Workplaces Executive Order (‘‘EO 13673’’).1 

As Chair of the Crowell & Moring Government Contracts Group, 
and as former Administrator for Federal Procurement Policy at the 
Office of Management and Budget, I have worked closely with 
small business contractors throughout my professional career. 
Based upon over two decades of experience in federal procurement, 
I am deeply concerned that the EO will undermine the govern-
ment’s long-standing policy of maximizing contracting opportunities 
for small businesses. Certainly, no one opposes the principles of 
‘‘fair pay’’ and ‘‘safe workplaces’’ for employees of government con-
tractors, and the Administration itself has acknowledged that ‘‘the 
vast majority of federal contractors play by the rules.’’ 2 But if the 
EO is aimed at only a small number of bad actors, then surely 
there is a more efficient way to accomplish this goal than imposing 
requirements that will lead to procurement delays, the blacklisting 
of ethical companies, and reduced competition in the federal mar-
ketplace. My testimony today highlights five principal concerns 
about the substance of the EO as it relates to small businesses: 

• Potentially severe unintended consequences for small busi-
nesses. 

• High compliance costs that will deter small businesses 
from participating in the federal marketplace. 

• The diversion of federal employees from assisting and 
growing our small businesses to collecting data, monitoring 
compliance, and enforcement of federal and state labor laws 
with a high risk of de facto debarment. 

VerDate Mar 15 2010 10:20 Jan 11, 2016 Jkt 000000 PO 00000 Frm 00036 Fmt 6602 Sfmt 6602 C:\USERS\DSTEWARD\DOCUMENTS\96853.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R



33 

• A flawed Initial Regulatory Flexibility Act analysis. 
• Failure to give even the most basic rationale for the neces-

sity of this rule. 
For a more in-depth analysis of other portions of the Proposed 

Rule and the potential effect on the entire procurement system, I 
refer you to the official comments to the Proposed Rule submitted 
by the National Association of Manufacturers (‘‘NAM’’), a client of 
Crowell & Moring, and attached to this testimony. Over the course 
of several months, we have been fortunate to assist NAM with an 
analysis of the Proposed R7ule and preparation of comments for of-
ficial submission. While I am testifying on my own behalf today, I 
have worked extensively with industry in understanding and as-
sessing the potential impact of this rule. 

The EO Creates Potentially Severe Unintended Consequences for 
Small Businesses 

On May 28th, the Administration released a 131-page Proposed 
FAR Rule and a 106-page Proposed DOL Guidance to implement 
EO 13673. Under the EO, a small business bidding on a federal 
prime contract or subcontract valued at more than $500,000 will be 
required to disclose ‘‘violations’’ of the fourteen enumerated labor 
laws and be required to provide mitigating documentation to the 
federal government and/or prime contractors. The collection and 
provision of documentation on a wide array of labor compliance 
issues will cause significant disruption to small businesses, and 
forces the delivery of competitively sensitive information to prime 
contractors, the Department of Labor, or both. The notion of pro-
viding this information to prime contractors is especially problem-
atic in the government contracts marketplace where it is not un-
common for contractors to team on one project only to be competi-
tors on a separate procurement. Under the arrangement proposed 
by the EO, prime contractors will learn significant information 
about a small business subcontractor’s labor compliance history 
that could then be used as ammunition in bid protests against the 
company in subsequent competitions. In other words, the EO could 
radically alter the prime/subcontractor relationship that the gov-
ernment depends on for the delivery of innovative products and so-
lutions. 

There is also the risk—acknowledged in the Proposed Rule—that 
prime contractors will shy away from doing business with sub-
contractors with any kind of labor violation, no matter how minor, 
because it could slow down the award of the potential contract or 
jeopardize the award of the contract altogether. This raises the 
chilling specter of small businesses with minor labor issues being 
‘‘frozen out’’ of the marketplace. 

And let us not forget that over twenty percent of federal procure-
ment dollars are awarded to small businesses as prime contractors 
on federal projects. Under the EO, these small business prime con-
tractors will face a daunting task. In addition to satisfying the 
rule’s onerous compliance and reporting requirements with respect 
to their own corporate history, they will be charged with collecting, 
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3 E.O. § 4 

analyzing, and updating information with respect to their sub-
contractors. If any of those subcontractors are large federal contrac-
tors—which is often the case—it is not hard to imagine a small 
business being subsumed in paperwork when its large business 
subcontractor forks over boxes and boxes of paperwork on its his-
torical labor compliance, mitigating circumstances, and other infor-
mation required under the EO. Instead of delivering critical serv-
ices to federal agencies that rely on their support, small business 
prime contractors will be forced to re-allocate precious resources to 
generate paperwork for paperwork’s sake. 

Pricey Compliance Costs will Diminish Small Businesses 
Participation in the Federal Marketplace 

One fact is crystal clear: compliance with the new requirements 
will be incredibly expensive and burdensome. These costs hit small 
contractors especially hard, as they have limited resources to build 
new compliance infrastructure, track legal allegations, or even 
challenge frivolous claims. All of this comes at a time when the 
Government is attempting to encourage more innovative small 
businesses and commercial item contractors to enter the govern-
ment marketplace. 

Section 4 of EO 13673 requires the FAR Council to minimize the 
burden of complying with the regulation on small entities.3 While 
the Proposed Rule contains several steps to minimize the burden 
such as the possible phasing-in of flow-down requirements and the 
exemption of subcontracts for Commercial Off the Shelf (‘‘COTS’’) 
purchases, the Proposed Rule introduces a host of new labor law 
compliance reporting requirements and creates substantial admin-
istrative burdens for small businesses that want to sell goods and 
services to the federal government. 

For even the largest, most sophisticated government contractors, 
the collection of subcontractor labor compliance data will create an 
unprecedented data collection and reporting burden. If compliance 
will be difficult for large contractors with in-house personnel and 
expertise, satisfying the requirements will be near impossible for 
small businesses when they are awarded prime contracts and are 
therefore required to make responsibility determinations for their 
own subcontractors. Many small businesses lack the staffing or 
compliance infrastructure to collect and evaluate information about 
labor law violations from subcontractors with hundreds or even 
thousands of employees. In all likelihood, small businesses will be 
overwhelmed with the task of trying to collect and evaluate the 
labor violations of their subcontractors, and this heavy burden is 
compounded by the fact that the process will have to be repeated 
every six months after award. 

Small business contractors are already expending substantial re-
sources to comply with federal labor laws and regulations, often-
times without the benefit of large administrative staffs, and sophis-
ticated legal counsel. The additional costs, risks, and compliance 
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4 SBA Office of Advocacy, Regulatory Comment Letter re: Proposed Regulation to Implement 
Executive Order 13673 ‘‘Fair Pay and Safe Workplaces,’’ 80 Federal Register 30,547, May 28, 
2015, FAR Case 2014-025, available at https://www.sba.gov/sites/default/files/ 
2015—08—26—15—20—33—2.pdf 

5 The DOL announced in its Guidance that it will define ‘‘equivalent state laws’’ as part of 
a future rulemaking. 

requirements associated with the EO may force some small busi-
nesses to exit the federal marketplace altogether. In the same vein, 
potential new entrants to the government contracts market may be 
deterred by the up-front investment that will be required to comply 
with the EO. I think we can all agree that reducing the number 
of companies competing for federal contracts is bad for everyone: 
bad for our job-creating small businesses, which will lose critical 
contracting opportunities; bad for thegovernment, which will have 
greater difficulty meeting statutorily-mandated socioeconomic con-
tracting goals; and bad for the taxpayers, because reduced competi-
tion will lead to higher prices. 

Concerns about the collateral effects of the EO on small entities 
is shared by the Small Business Administration (‘‘SBA’’) Office of 
Advocacy, the federal government’s own small business watchdog. 
According to public comments submitted by that Office, the Pro-
posed Rule is ‘‘very burdensome,’’ ‘‘raises the cost of doing business 
with the federal government,’’ and could lead to the ‘‘reduction of 
the number of small businesses that participate in the federal mar-
ketplace.’’ 4 Notably, the SBA’s Office of Advocacy recommends that 
the new requirements not apply to small businesses at least until 
the subsequent rulemaking when DOL identifies the state equiva-
lents of the fourteen federal labor laws. 

Diversion of Federal Employee Resources to Data Collection and 
Enforcement with a Specter of De Facto Debarment 

The Proposed Rule and Guidance do not address how the federal 
acquisition workforce is expected to divert resources from guiding 
and growing small businesses to the collection, analysis, and en-
forcement of labor laws in a fair and even-handed way. As a 
threshold matter, each of the fourteen federal laws identified in EO 
13673 is extremely complex, and the caselaw is constantly evolving. 
There is not a lawyer in Washington who could claim to be an ex-
pert on each of the fourteen identified federal labor and employ-
ment laws, much less the yet-to-be-identified ‘‘equivalent state 
laws.’’ 5 So it is wholly unreasonable to assume that a contracting 
officer (‘‘CO’’) or agency labor compliance advisor (‘‘ALCA’’) will 
have a sufficient understanding of the universe of relevant labor 
laws to be able to make the required responsibility determinations, 
and to make them consistently. 

The tasks delegated to COs and ALCAs under EO 13673 and the 
Proposed Rule are made more difficult because of the short window 
of time in which responsibility determinations must be made. In 
order to meet the requirements of the Proposed Rule, a CO will be 
required to take the following steps for every contract award over 
$500,000 in which an offeror reports a labor violation: 
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6 Fair Pay and Safe Workplaces Proposed Rule, 80 Fed. Reg. 30,548 (May 28, 2015) (‘‘The Ex-
ecutive Order (EO) requires that prospective and existing contractors disclose certain labor vio-
lations and that contracting officers, in consultation with labor compliance advisors, consider the 
disclosures, including any mitigating circumstances, as part of their decision to award or extend 
a contract.’’) 

• First, the CO must check to see if the contractor has dis-
closed any violations in the System for Award Management 
(‘‘SAM’’) as part of the initial certification; 

• Second, the CO must request all relevant information 
about the administrative merits determinations, civil judg-
ment, or arbitral award; 

• Third, the CO must furnish the ALCAs with all of this in-
formation and request that the ALCA provide written advice 
and recommendations within three business days of the re-
quest; 

• Fourth, the CO must review the DOL Guidance and the 
ALCA’s recommendation; 

• Fifth, the CO must consider the mitigating circumstances 
such as the extent to which the contractor has remediated the 
violation or taken steps to prevent its recurrence;6 

• Sixth, the CO must make a responsibility determination as 
to whether the contractor is a responsible source with a satis-
factory record of integrity and business ethics; 

• Lastly, the CO will need to take the tine to document the 
various stages of this process in order to develop a more favor-
able administrative record in preparation for bid protests re-
garding the responsibility determination. 

Of course, the burden on small business contractors, subcontrac-
tors, and the acquisition workforce does not end there. After con-
tract award, the contractor has to provide updated information for 
itself and its subcontractors every six months. 

Given the number of contract actions that will be subject to this 
process, these requirements will no doubt result in a less efficient 
and more cumbersome procurement process. Due to the enormous 
demands on a CO’s time, and the complexity of making responsi-
bility determinations, the requirements of the Proposed Rule will 
likely result in conflicting and redundant decisions by COs. 

The most troubling unresolved question is whether these respon-
sibility decisions could result in de facto debarment without the 
due process or the procedural protections embedded in Subpart 9.4 
of the FAR. For instance, one CO may find a small business to be 
non-responsible after determining that a handful of OSHA viola-
tions constitute evidence of a ‘‘pervasive’’ problem. Another CO, in 
an effort to reduce her crushing workload, could understandably 
decide to follow his or her colleague’s responsibility determina-
tion—about the same underlying facts—without conducting the re-
quired independent analysis. Indeed, such failure would seem 
much more likely when a small business is involved, a small busi-
ness without the resources to fight back against an arbitrary deci-
sion made without independent analysis. If this were to occur, the 
government would have improperly effectuated a de facto debar-
ment. While small businesses’ understand that contracting with 
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7 Reeve Aleutian Airways, Inc. v. United States, 982 F.2d 594, 598 (D.C. Cir. 1993). 
8 Phillips, et. Al, v. Mabus et. al, Civ. Action No. 11-2021, 2012 WL 476539 (D.D.C.) (‘‘De facto 

debarment occurs when a contractor has, for all practical purposes, been suspended or 
blacklisted from working with a government agency without due process, namely, adequate no-
tice and a meaningful hearing.’’) citing Trifax Corp. v. Dist. Of Columbia, 314 F.3d 641, 643- 
44 (D.C. Cir. 2003). 

9 Accompanying the Proposed Rule is a Regulatory Impact Analysis (‘‘RIA’’) that is required 
under EO 12866 (and, by adoption, EO 13563). See Federal Acquisition Regulation (FAR) Case 
2014-025, Fair Pay and Safe Workplaces Regulatory Impact Analysis Pursuant to Executive Or-
ders 12866 and 13563. 

10 EO 12866 directs federal agencies to assess the economic effects of their proposed significant 
regulatory actions, including consideration of reasonable alternatives. 

11 44 U.S.C. §§ 3501-3521. 
12 5 U.S.C. § 605(b). 

the federal government is a privilege and not a right, contractors 
(and particularly small businesses) have a due process liberty in-
terest in avoiding the damage to their reputation and business 
caused by the stigma of broad preclusion from government con-
tracting.7 In sum, the requirements of the EO create a slippery 
slope to the ‘‘blacklisting’’ of companies—effectively preventing 
them from competing for federal contracts—based upon the opinion 
of one contracting officer.8 

The EO is grounded in the proposition that a greater under-
standing of—and compliance with—labor laws will lead to in-
creased economy and efficiency in the procurement process. But 
rather than ensuring the timely and predicable delivery of goods 
and services, the EO and the implementing regulations divert pre-
cious federal resources and inject uncertainty into the procurement 
process that will delay critical federal purchases and side-step the 
procedural due process rights of contractors. 

The FAR Council’s Initial Regulatory Flexibility Analysis is Flawed 

In addition to the substantive flaws, the FAR Council’s regu-
latory analysis 9 falls short of the obligations imposed by EO 
12866,10 the Paperwork Reduction Act,11 and the Regulatory Flexi-
bility Act (‘‘RFA’’).12 Due to the fact that the Proposed Rule is like-
ly to have a significant impact on a substantial number of small 
businesses, the RFA requires that the FAR Council prepare an Ini-
tial Regulatory Flexibility Analysis (‘‘IRFA’’) describing the impacts 
of the rule on small entities. Under the RFA, the IRFA must ad-
dress a number of required elements including ‘‘a description of the 
projected reporting, recordkeeping and other compliance require-
ments of the Proposed Rule,’’ and a description of any ‘‘significant 
alternatives to the proposed rule which accomplish the stated objec-
tives of applicable statutes and which minimize any significant eco-
nomic impact of the proposed rule on small entities.’’ Here, the 
FAR Council’s IRFA does not adequately consider these elements 
and fails to calculate the true impact that the new requirements 
will have on small businesses across the country. 

Absent from the FAR Council’s IRFA is any substantive analysis 
of the recordkeeping or ongoing compliance requirements that will 
be imposed on small businesses. For most contractors, just the ini-
tial step of determining whether their company has any violations 
to disclose will be a significant undertaking. At present, most com-
panies do not have systems in place to implement the new informa-
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tion collection and reporting requirements of the EO. In order to 
comply, contractors will be required to create new databases and 
collection mechanisms to account for information subject to disclo-
sure. Moreover, contractors would be required to develop new inter-
nal policies and procedures and hire and train new personnel to en-
sure compliance with the proposed requirements. 

Moreover, the IRFA fails to consider alternatives to the Proposed 
Rule that could accomplish the same objectives. Had the FAR 
Council considered less costly alternatives, the Council would have 
concluded that federal dollars would have been better spent im-
proving existing processes rather than requiring data collection and 
self-reporting which will only increase costs for small businesses. 

Under the present system, DOL already reviews federal contrac-
tors’ compliance with federal labor laws through the Wage and 
Hour Division, the Occupational Safety and Health Administration, 
and the Office of Federal Contract Compliance Programs. DOL col-
lects data from these enforcement agencies and makes much of it 
publicly available through its Online Enforcement Database 
(‘‘OED’’). Rather than requiring contractors to collect and report 
data that the government already has in its possession, the govern-
ment could improve its own information-sharing channels so that 
COs can have the information they need at their fingertips when 
making responsibility determinations. 

The EO is Unnecessary and Redundant 

Finally, a significant and wholly unanswered question: why is 
the federal government creating this burdensome process in the 
first place? Each and every labor law identified in the EO has its 
own separate penalties for companies who violate the respective 
laws. And, unlike the EO, those labor laws and the associated pen-
alties were created by Congress rather than mandated by the Exec-
utive Branch. The federal procurement system also already in-
cludes adequate remedies to prevent companies with unsatisfactory 
labor records from being awarded federal contracts. Specifically, 
the suspension and debarment official (‘‘SDO’’) within each federal 
agency has broad discretion to exclude companies from federal con-
tracting based upon evidence of any ‘‘cause so serious or compelling 
a nature that it affects the present responsibility of a Government 
contractor.’’ To the extent that a contractor’s labor compliance 
record impacts its present responsibility, FAR Subpart 9.4 sets 
forth the proper channels for suspension and debarment pro-
ceedings. 

With an established and effective system in place, it makes no 
sense to create a new bureaucracy to review these issues on a con-
tract-by-contract basis with the possibility of astoundingly incon-
sistent decisions by different agencies and different COs. 

Conclusion 

Given its scope and complexity, this EO will be impractical—if 
not impossible to implement. The substantial costs of compliance 
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imposed on federal contractors will likely lead to higher procure-
ment costs and will likely drive many small businesses out of the 
federal marketplace altogether. Moreover, these costs will be borne 
disproportionately by companies who can least afford them—our 
small businesses. This is an entirely unacceptable outcome consid-
ering that the goals of the EO—targeting contractors with the most 
‘‘egregious violations’’—could be accomplished through the enforce-
ment of existing labor laws and our existing suspension and debar-
ment system. As such, the FAR Council and DOL should rescind 
the Proposed Rule and Guidance. This concludes my prepared re-
marks. I am happy to answer any questions you may have. 
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Good afternoon, I am Debbie Norris, Vice President of Human 
Resources at Merrick & Company, a federal contractor 
headquartered in Greenwood Village, Colorado, just outside Den-
ver. I am pleased to be here today on behalf of the Society for 
Human Resource Management, or SHRM, to discuss my significant 
concerns with the proposed rule issued by the Federal Acquisition 
Regulatory (FAR) Council and guidance issued by the Department 
of Labor (DOL) to implement the Executive Order on Fair Pay and 
Safe Workplaces. 

SHRM and our members have also sent comments to the FAR 
Council and to the DOL in response to the proposed rule and guid-
ance. SHRM’s comments were submitted in conjunction with our 
affiliate, the Council for Global Immigration (CFGI) and the Col-
lege and University Professional Association for HR (CUPA-HR). 

Founded in 1948, SHRM is the world’s largest HR membership 
organization devoted to human resource management. SHRM has 
more than 575 affiliated chapters within the United States and 
more than 275,000 members, a significant percentage of whom 
work in organizations that currently hold contracts with the federal 
government or seek to enter the federal contracting field. 

Merrick & Company is an employee-owned company. We have 
been in business for over 60 years and have a broad scope of serv-
ices that we provide to federal and commercial clients. Our primary 
federal clients are the departments of Defense, Education, Agri-
culture and Homeland Security; the National Science Foundation; 
and the U.S. Antarctic Program. In Fiscal Year 2014 we managed 
329 federal contracts. Like many in the contracting community, our 
company serves as both a prime contractor and a subcontractor on 
various contracts. 

Let me first make clear that the President’s goal of providing fair 
pay and a safe workplace is a shared goal—after all, who isn’t for 
that? In fact, as Vice President of Human Resources at Merrick, I 
work to provide a safe workplace and to help make us an employer 
of choice—not just because it is the right thing to do but because 
it provides us a competitive advantage in our industry. We have 
been recognized as a Best Company to Work for in Colorado on five 
different occasions. We have also been recognized nationally as a 
Best Firm to Work For through the ZweigWhite conference. Our in-
ternship program has been recognized as a Best Practice in the 
Denver Metro Area. I mention these awards because, despite the 
fact that my company invests significant time and resources on 
compliance and creating a sought-after work environment, we be-
lieve the new FAR rules will have a significant and negative im-
pact on our ability to maintain current contracts and compete for 
new ones. 

As a small business working in the federal contracting world, we 
must track a variety of employee size thresholds just to determine 
which federal, state, or local laws and regulations apply to us. As 
noted before, we not only try to be an employer of choice, but we 
also spend a tremendous amount of time ensuring that we are in 
compliance with all applicable laws. In addition, we are required 
to meet the current FAR requirements in all of our contracting ac-
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tivities and are subject to Defense Contract Audit Agency (DCAA) 
audits and pricing requirements. In order to meet DCAA time- 
keeping requirements as well as other reporting requirements, 
Merrick has invested millions of dollars in a new enterprise system 
to track information and meet all of our federal contracting re-
quirements. The existing standards, in which we have invested sig-
nificant resources to ensure compliance, already provide the gov-
ernment with ample information about our fitness as a federal con-
tractor. 

The proposed regulations and guidance to implement the Execu-
tive Order on Fair Pay and Safe Workplaces raise many issues for 
those of us who work as contractors, especially smaller federal con-
tractors. In my testimony today, I will address key concerns with 
the proposals including the role that the newly-created position of 
Agency Labor Compliance Advisor (ALCA) will play in the con-
tracting process; the expansive and vague definiti8ons used in the 
proposals; the burden of recordkeeping and ongoing reporting re-
quirements; and the damage to relationships between prime and 
subcontractors and delay in the contracting process that will result 
from these proposals. 

First, as described in the DOL guidance, the ALCAs will be lay-
ered onto the existing relationship between Merrick and our con-
tracting officers in order to provide guidance on ‘‘whether contrac-
tors’ actions rise to the level of a lack of integrity or business eth-
ics’’ after reviewing reported violations and assessing whether 
those violations are ‘‘serious, repeated, willful, or pervasive. ...’’ The 
definition of ‘‘violation’’ used by DOL is expansive. In addition, the 
DOL guidance purports to narrow that expansive definition of vio-
lation by excluding violations that are not considered ‘‘serious, re-
peated, willful, or pervasive.’’ The problem with these definitions is 
that they are vague as applied to specific situations. On top of what 
is already required by individual statutes, DOL has added these 
terms and definitions and given a great deal of discretion to the 
ALCAs to interpret these terms. 

For example, under the proposed definition of ‘‘repeated,’’ a viola-
tion will be deemed a ‘‘repeat’’ violation if the violations are ‘‘sub-
stantially similar’’—meaning they share ‘‘essential elements in 
common’’ but need not be ‘‘exactly the same.’’ Under this definition, 
would a Title VII claim for sexual harassment be considered a re-
peat violation if the contractor previously had an Office of Federal 
Contract Compliance Programs (OFCCP) show cause notice on a 
sex-based hiring discrimination claim? The definitions provide no 
clear guidance as to which violations and what number and type 
of violations could prevent an employer from contracting with the 
government. Contractors are left not knowing with any certainty 
what situations will yield a recommendation by the ALCA that a 
contractor lacks ‘‘integrity and business ethics’’ or a determination 
of ‘‘not responsible’’ by the contracting officer based on that rec-
ommendation. 

In addition, ALCAs, by the nature of their duties, will be inter-
preting labor laws at both the federal and state levels. Assigning 
federal agency employees the responsibility to not only interpret 
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federal law but also state law is curious—particularly given the 
complexity of the overlapping and sometimes conflicting state and 
federal laws. The federal contractors who are required to interact 
with the ALCAs are greatly exposed when they take advice regard-
ing legal compliance with these laws. 

For example, can a contractor rely on the advice that the ALCA 
provides for compliance and will such reliance constitute a good- 
faith defense? It is unclear from the proposed regulations whether 
the enforcement agencies will be bound by and follow the same in-
terpretation that the ALCAs provide. If federal contractors are not 
able to appeal the determinations of the ALCAs, they are unable 
to properly present their views to a neutral body. Small businesses, 
in particular, will be at risk since they are less likely to have in- 
house legal counsel or access to outside counsel, leaving them com-
pletely reliant on the ALCA’s determination, possibly to their great 
detriment. I also believe that adding ALCA review and consultation 
with contracting officers onto the process will inevitably lead to 
delay in contracting, an issue I will discuss in more depth later. 

I am equally, if not more concerned, about the requirement to re-
port non-final agency actions. The proposal requires reporting of 
any ‘‘administrative merits determination, civil judgment, or arbi-
tral award or decision rendered against [a federal contractor] dur-
ing the preceding three-year period for violations of any of 14 iden-
tified Federal labor laws and executive orders or equivalent State 
laws,’’ although which state laws are implicated by this proposal is 
yet undefined. 

It is not uncommon for companies to undergo agency investiga-
tions and even be issued a notice of a violation that turns out to 
be unfounded. I am concerned that if non-final agency actions are 
considered by the ALCA and contracting officer as part of the re-
sponsibility determination, companies like mine could lose a con-
tract as a result of cases or investigations that are not yet final or 
are eventually dismissed. For example, in fiscal year 2014, the 
Equal Employment Opportunity Commission received 88,778 
charges. In that same year, well over half of charges filed were 
found to have ‘‘no reasonable cause’’ and less than one-half of one 
percent of those charges matured into lawsuits. 

An unfortunate outcome of considering non-final agency actions 
is that federal contractors will feel pressured to settle a claim, even 
if they feel they have done nothing wrong. If a contractor has a big 
contract award coming up, it will fear that even an unfounded and 
unresolved issue could reflect poorly on it during the decision-mak-
ing process. In our experience, government investigations and proc-
esses typically take a long time to resolve complaints or investiga-
tions. 

I would like to offer one example. As a federal contractor, 
Merrick files an annual Equal Employment Opportunity, or EEO- 
1, report and Affirmative Action Plan. We are audited by the 
OFCCP whenever it deems necessary but not on any regular sched-
ule. We are currently part of a desk audit that started in Sep-
tember 2014, and we have provided all requested documentation to 
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the agency. After a year, we have still not received a determination 
from the OFCCP. 

The desk audit takes weeks of preparation and, depending on the 
timing of the audit, we may need to complete a mid-year Affirma-
tive Action Plan that requires us to spend many more hours in ad-
dition to hiring a consultant for assistance working on a mid-year 
affirmative action plan. In the meantime, if the proposed rule were 
to go into effect as drafted, it is not clear to us whether this is a 
reportable agency action, although we strongly feel it should not be 
reportable. We are concerned that unresolved actions will have a 
negative impact on future federal contracts. For these reasons, 
SHRM believes that the regulations should only require the report-
ing of final, non-appealable adjudications. 

Other major areas of concern are the recordkeeping and ongoing 
reporting burdens created by the proposals. Collecting and report-
ing on information deemed a ‘‘labor violation’’ under 14 different 
federal laws and an as-yet untold number of state laws will not be 
an easy task. This is compounded by the need to oversee the labor 
law compliance of our subcontractors. Doing so will require federal 
contractors to crate a company-wide, centralized electronic record 
of federal, and eventually state, violations over the past three 
years. Federal contractors will also have to require their sub-
contractors to collect this data, as well. In addition, contractors will 
have to determine, in consultation with the DOL contracting offi-
cers and labor compliance officers, whether a subcontractor is a ‘‘re-
sponsible source,’’ take remedial action when necessary, and report 
this information every six months. 

Merrick has 18 different offices in eight states and the District 
of Columbia as well as offices in Mexico and Canada. We run our 
HR department from our headquarters in Colorado, tracking viola-
tions on a corporate-wide basis although other federal contractors 
do not currently keep this data in a centralized place. Even though 
Merrick collects the information corporate-wide, the proposal places 
an additional burden of ensuring that each office is accurately re-
porting this information to us. 

Additional compliance and tracking requirements may cause my 
company to hire more staff, resulting in costs that will ultimately 
be passed on to the federal government. Currently whenever the 
OFCCP requests an audit, for example, it means my employees will 
work overtime to meet the demanding 30-day requirement to re-
spond. When staff time is directed to responding to compliance re-
quirements, it takes away from the HR department’s focus on the 
needs of our employees and meeting our business objectives. Fed-
eral contractors will likely handle this situation in one of two ways: 
They will either try to make do with existing staff, which may re-
sult in a failure to meet the contracting obligations, or they will 
hire additional staff, which will end up costing the government 
more. 

The proposed FAR regulations require an employer that has been 
awarded a contract to submit information on violations every six 
months during the life of the contract in order to determine wheth-
er to permit the contractor to continue performing. The proposed 
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regulations, however, do not say when this six-month reporting re-
quirement begins or whether contractors can update the informa-
tion to cover the reporting requirements for all of their contracts 
at the same time. 

As a federal contractor, Merrick already reports information to 
the federal government. Rather than placing additional and dupli-
cative data collecting and reporting requirements on federal con-
tractors, the federal government should seek to use the data is al-
ready collects. The additional and duplicative reporting require-
ments we will force us to find another way to manage compliance 
reporting. I doubt that we will have the staff in-house to manage 
this and will instead have to hire additional staff to meet the re-
quirements. While it is unlikely we will have any violations since 
we have not had any in the past, we still have to track and report 
against 14 different federal laws plus state laws that have their 
own set of compliance standards. 

We are also concerned about the significant delays that these 
proposals will cause in the procurement process. Contractors will 
be required to report violations occurring within the previous three 
years along with the contract proposal, including reports on the 
subcontractors within their supply chain. In order to avoid jeopard-
izing the timeliness of their bid or proposal, prime contractors will 
have to start very early to collect the information needed from sub-
contractors. The agencies will also have to factor in time for the 
ALCA to review and evaluate the reports being provided by all 
competitors in a particular procurement, determine when to seek 
mitigating information, assess that information, and work with the 
contractor, subs, and other enforcement agencies to enter into labor 
compliance agreements and make recommendations. Given that 
each contracting agency will have only one ALCA to evaluate all 
of the disclosures, the process, by design, will take significant time. 

When we are trying to negotiate a contract through the con-
tracting officer, it can already take longer than anticipated to get 
a working contract. In the meantime, we have employees who are 
idle waiting to work. When these employees are not working on 
projects, revenue is lost to the organization. 

We also believe that the information requested through the pro-
posed rule could damage the relationships between prime contrac-
tors and subcontractors. As a company that has been both a prime 
and a sub on different federal contracts, we understand the bur-
dens these proposals crate for both roles. Prime contractors should 
not be placed in an enforcement or legal interpretation role; that 
should instead be handled directly between subcontractors and the 
government. Reporting of a labor violation could be a competitive 
advantage to the prime contractors and lead to blacklisting of sub-
contractors. On the other hand, a prime contractor will not want 
to do business with a subcontractor with any kind of labor viola-
tion, no matter how minor, because it could slow down the evalua-
tion and awarding of the potential contract or jeopardize the award 
of the contract altogether. For these reasons, SHRM believes that 
the final regulations should create a process for subcontractors to 
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report their violations directly to the government—hopefully 
through a process that will not intensify delay. 

In conclusion, SHRM believes that the proposals create a vague 
and unworkable system that will harm the federal contracting 
process and impose requirements on contractors and subcontractors 
that are impractical and hugely expensive. For these reasons, we 
believe the Executive Order should be withdrawn or substantially 
modified. 

Again, I appreciate the opportunity to express my concerns with 
the proposed rule on behalf of SHRM and our 275,000 members. 
The burdens presented by the proposals are substantial. I hope 
that the federal government will make modifications to ensure that 
businesses, and small businesses in particular, can afford to re-
main federal contractors. 
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September 29, 2015 

Chairman Hanna, Ranking Member Takai, Chairman Hardy, 
Ranking Member Adams and Members of the Subcommittees, 
thank you for the opportunity to appear before you today and dis-
cuss the Administration’s implementation of Executive Order (E.O.) 
13673, Fair Pay and Safe Workplaces. My comments today will pri-
marily focus on actions being taken by the Federal Acquisition Reg-
ulatory Council (FAR Council), which I chair as Administrator of 
the Office of Federal Procurement Policy (OFPP). 

It is important to emphasize at the outset that OFPP and the 
FAR Council have been working in close partnership with the De-
partment of Labor (DOL) on rules and guidance to implement E.O. 
13673. Our respective organizations are fully committed to imple-
menting the E.O. in a manner that is clear, fair, and effective, and 
have been actively seeking feedback from stakeholders since 
issuance of the E.O. more than a year ago. We did this to ensure 
that we had sufficient information and insight from stakeholders, 
including small businesses, to achieve these goals. As part of this 
outreach, my office took part in a roundtable held this summer by 
the Small Business Administration’s (SBA) Office of Advocacy to 
hear the small business’s views on DOL’s proposed guidance and 
the proposed change to the Federal Acquisition Regulation (FAR) 
published in the Federal Register on May 28, 2015. 

E.O. 13673 is designed to improve contractor compliance with 
labor laws in order to increase economy and efficiency in Federal 
contracting. As section 1 of the E.O. explains, contractors that con-
sistently adhere to labor laws are more likely to have workplace 
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practices that enhance productivity and deliver goods and services 
to the Federal Government in a timely, predictable, and satisfac-
tory fashion, While the vast majority of Federal contractors abide 
by labor laws, studies conducted by the Government Accountability 
Office, the Senate Health, Education, Labor and Pensions Com-
mittee, and the Center for American Progress (CAP) suggest that 
a significant percentage of the most egregious labor violations iden-
tified in recent years have been regarding companies that received 
Federal contracts. In addition, CAP and studies performed by oth-
ers have found a nexus between companies with labor violations 
and significant performance problems on Government contracts. 

In recent years, important steps have been taken by this Admin-
istration to better protect taxpayers from the waste and abuse that 
comes from doing business with contractors that are not respon-
sible sources. These steps include the deployment of the Federal 
Awardee Performance and Integrity Information System (FAPIIS) 
that supports agencies as they evaluate whether a company has 
the requisite integrity to do business with the Government. We 
have also sought to strengthen agency suspension and debarment 
programs to protect the Government from harm. Despite these 
steps, many labor violations that are serious, willful, repeated, or 
pervasive are not considered in awarding a contract, in large part 
because contracting officers are not aware of them. In addition, 
even if information regarding labor violations is made available to 
the agency, contracting officers generally lack the expertise and 
tools to evaluate the severity of the labor law violations brought to 
their attention and therefore cannot easily determine if a contrac-
tor’s actions show a lack of business ethics and integrity. 

The E.O. requires that prospective and existing contractors on 
covered contracts disclose violations of certain labor laws and that 
contracting officers, in consultation with labor compliance advisors 
(LCAs), consider the disclosure, including any mitigating cir-
cumstances, as part of their decision to award or extend a contract. 
DOL and the FAR Council have been working closely together to 
create a comprehensive process that is manageable and avoids the 
uncertainty that drives up the cost of contractors doing business 
with the government. Once finalized, the FAR rule will provide di-
rection to contracting officers on how they are to obtain disclosures 
from contractors on their labor violations, how to make responsi-
bility determinations that take into account disclosed labor viola-
tions, and how they will work with LCAs, who will advise con-
tracting officers in evaluating violations. DOL’s guidance will work 
hand-in-hand with the FAR rule by addressing how LCAs should 
identify from among disclosed violations those serious, willful, re-
peated, or pervasive violations that may warrant heightened atten-
tion because of the nature of the non-compliance. The guidance will 
also explain how contractors can obtain compliance assistance from 
DOL. 

In addition to the new requirements to improve labor compliance, 
the FAR rule will address requirements in the E.O. to ensure work-
ers on covered contracts are given the necessary information each 
pay period to verify the accuracy of what they are paid. It will also 
require that contractors and subcontractors who enter into con-
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tracts for non-commercial items over $1 million agree not to enter 
into any mandatory pre-dispute arbitration agreement with their 
employees or independent contractors on any matter arising under 
Title VII of the Civil Rights Act, as well as any tort related to or 
arising out of sexual assault or harassment. 

As explained in the preamble to the proposed FAR rule, we have 
take a number of steps in the proposed rule, consistent with direc-
tion in the E.O., to minimize the implementation burden for con-
tractors and subcontractors, including small businesses: 

• The proposed FAR rule builds on existing processes and 
principles, including the long-standing requirement that a pro-
spective contractor be a responsible source that has a ‘‘satisfac-
tory record of integrity and business ethics.’’ 

• Many of the contracts performed by small businesses, in-
cluding contracts valued at $500,000 or less and subcontracts 
for commercial-off-the-shelf items, are exempt from the pro-
posed FAR rule’s disclosure requirements. 

• The proposed FAR rule preserves and emphasizes the re-
quirement in the FAR that if a contracting officer finds a pro-
spective small business contractor to be nonresponsible, the 
matter shall be referred to SBA. If SBA concludes that the 
small business is responsible, SBA will issue a Certificate of 
Competency. 

• The focus of the proposed FAR rule is on the most prob-
lematic labor violations that are most likely to have the great-
est bearing on an assessment of a contractor or subcontractor’s 
record of integrity and business ethics. 

• LCAs will provide labor expertise to support contracting 
officers in evaluating labor violations. 

• DOL will work with LCAs to coordinate evaluations to pro-
mote consistency and certainty. 

• Efforts are underway to develop a single website to cen-
tralize reporting of labor violations by contractors. 

Further, during listening sessions held by DOL, OMB, and rel-
evant policy councils, stakeholders raised concerns regarding the 
potential complexity and burden associated with two aspects of the 
E.O. in particular: (1) provisions addressing disclosure of violations 
of equivalent State laws, and (2) provisions addressing disclosure 
and evaluation of subcontractor violations. In response to what we 
learned from these sessions, requirements in the E.O. addressing 
the disclosure of violations of equivalent State laws, with the ex-
ception of OSHA State Plans, will be phased in at a later date. In 
addition, the FAR Council has developed alternative proposals that 
seek to address concerns it heard regarding the challenges contrac-
tors might face in evaluating violations disclosed by their sub-
contractors. This includes a possible phase-in of subcontractor dis-
closure requirements. The proposed FAR rule has invited public 
comment on additional or alternative approaches to this issue. 

Stakeholder feedback has been a key component in the develop-
ment of the proposed FAR rule. Currently, the FAR Council is care-
fully reviewing the many and diverse public comments received in 
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response to the proposed rule published at the end of May to deter-
mine where additional revisions are needed. In considering com-
ments, the FAR Council seeks to ensure that the final rule is both 
manageable and impactful in achieving the E.O.’s objective of 
bringing contractors with significant labor violations into compli-
ance with the law in a timely manner. 

Without question, implementation of the E.O. requires the Gov-
ernment’s policy, operational, and technology officials to address a 
number of difficult issues head on. It is hard work, but work that 
is critical to the integrity of our procurement system, ensuring 
economy and efficiency in contracting, and securing the well-being 
of American workers. 

Thank you and I am happy to answer any questions you may 
have. 
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September 29, 2015 

Good morning Chairmen Hardy and Hanna and Ranking Mem-
bers Adams and Takai. Thank you for the invitation to appear be-
fore your Subcommittees to speak about the Department of Labor 
(DOL or the Department) proposed guidance to implement Execu-
tive Order 13673, the Fair Pay and Safe Workplaces Executive 
Order (EO or the Order). 

Although most Federal contractors comply with applicable laws 
and provide high-quality goods and services to the government and 
taxpayers, a small number of Federal contractors have committed 
a significant number of labor law violations in the last decade. In 
2010, the Government Accountability Office issued a report that 
found that almost two-thirds of the 50 largest wage-and-hour viola-
tions and almost 40 percent of the 50 largest workplace health-and- 
safety penalties issued between Fiscal Year (FY) 2005 and FY 2009 
occurred at companies that later received government contracts. 

Beyond their human cost, these violations create risks to the 
timely, predictable, and satisfactory delivery of goods and services 
to the Federal Government, and Federal agencies risk poor per-
formance by awarding contracts to companies with histories of 
labor law violations. Poor workplace conditions lead to lower pro-
ductivity and creativity, increased workplace disruptions, and in-
creased workforce turnover. For contracting agencies, this means 
receipt of lower quality products and services, and increased risk 
of project delays and cost overruns. Contracting agencies can re-
duce execution delays and avoid other complications by contracting 
with contractors with track records of labor law compliance—and 
by helping to bring contractors with past violations into compli-
ance. Contractors that consistently adhere to labor laws are more 
likely to have workplace practices that enhance productivity and 
deliver goods and services to the Federal Government in a timely, 
predictable, and satisfactory fashion. 

Moreover, by ensuring that its contractors are in compliance, the 
Federal Government can level the playing field for contractors who 
comply with the law. Those contractors who invest in their work-
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ers’ safety and maintain a fair and equitable workplace should not 
have to compete with contractors who offer slightly lower bids— 
based on savings from skirting labor laws—and then ultimately de-
liver poor performance to taxpayers. By helping contractors im-
prove, the Federal Government can ensure that taxpayers’ money 
supports jobs in which workers have safe workplaces, receive the 
family leave they are entitled to, get paid the wages they have 
earned, and do not face unlawful workplace discrimination. 

To address this issue, President Obama signed this EO last year, 
requiring prospective Federal contractors on covered contracts to 
disclose certain labor law violations and giving agencies more guid-
ance on how to consider those labor violations when awarding Fed-
eral contracts. With this Order, the President pledged to hold ac-
countable Federal contractors that put workers’ safety, hand- 
earned wages, and basic workplace rights at risk. 

The EO builds on the existing procurement system, and changes 
required by the Order fit into established contracting practices that 
are familiar to both procurement officials and the contracting com-
munity. In addition, the Department will provide support directly 
to contractors and subcontractors so that they understand their ob-
ligations under the Order and can come into compliance with Fed-
eral labor laws without holding up their proposals in response to 
specific Federal contracting opportunities. Finally, the Department 
will work with Labor Compliance Advisors across agencies to mini-
mize the amount of information that contractors have to provide 
and to help ensure efficient, accurate, and consistent decisions 
across the government. 

Nothing in the Order displaces the existing authority of the 
Small Business Administration to make a definitive determination 
of a small business’s responsibility to perform a particular contract. 
If a contracting officer makes a determination on non-responsibility 
involving a small business apparent successful offeror, the con-
tractor must be given the opportunity to apply to the Small Busi-
ness Administration for a ‘‘certificate of competency.’’ If SBA grants 
the certificate of competency, SBA’s determination overrides the re-
sponsibility decision made by the contracting officer—even a deci-
sion made pursuant to this Order. 

The objective of the Order is to help contractors come into com-
pliance with Federal labor laws, not to deny them contracts, and 
it encourages compliance, not suspension and debarment. The proc-
esses and tools envisioned by the Order are designed to identify 
and help contractors address labor violations and come into compli-
ance before consideration of suspension and debarment. The Order 
does not in any way alter the suspension or debarment process; 
however, the expectation is that the processes and tools envisioned 
by the Order will drive down the need for an agency to consider 
suspension and debarment and help contractors avoid the con-
sequences of that process. As a result, this Order, once imple-
mented, will offer contractors an opportunity to come into compli-
ance and maintain the privilege of being a Federal contractor, un-
like the suspension and debarment process, which could exclude 
them from receiving awards. 
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The Order also ensures that contractors’ employees are given 
necessary information to make sure their paychecks are accurate. 
It also ensures that more workers who may have had their civil 
rights violated or been sexually assaulted can have their day in 
court. 

On May 28, 2015, the Department published proposed guidance 
to assist contracting agencies and the contracting community in ap-
plying the Order’s requirements. On that same day, the Federal 
Acquisition Regulatory Council (FAR Council) also issued proposed 
regulations integrating the Order’s requirements and the provi-
sions of the Labor Department’s guidance into the existing procure-
ment rules. 

The Department’s proposed guidance would do several things. 
First, it would define ‘‘administrative merits determination,’’ ‘‘civil 
judgment,’’ and ‘‘arbitral award or decision,’’ and provide guidance 
on what information related to these determinations must be re-
ported by covered contractors and subcontractors. Second, it would 
define ‘‘serious,’’ ‘‘repeated,’’ ‘‘willful,’’ and ‘‘pervasive’’ violations 
and provide guidance to contracting officers (or contractors with re-
spect to their subcontractors) and Labor Compliance Advisors 
(LCAs) for assessing reported violations, including mitigating fac-
tors to consider. Third, it would provide guidance on the Order’s 
paycheck transparency provisions, including identifying those 
States whose wage statement laws are substantially similar to the 
Order’s wage statement requirement, such that providing a worker 
with a wage statement that complies with any of those State laws 
satisfies the Order’s requirement. It would also provide a roadmap 
to contracting officers, Labor Compliance Advisors, and the con-
tracting community for assessing contractors’ history of labor law 
compliance and considering mitigating factors, most notably efforts 
to remediate any reported labor law violations. 

The Department and representatives of the FAR Council have 
been very active in seeking out stakeholder feedback with the goal 
of ensuring that the drafters of the guidance and related FAR rule 
receive a wide range of views and information so that the EO is 
implemented in a manner that is clear, fair, and effective. For ex-
ample, on July 22, 2015, representatives from DOL and the FAR 
Council attended a public roundtable sponsored by the Small Busi-
ness Administration’s Office of Advocacy to hear feedback from 
small businesses and gain a better understanding of the types of 
concerns they can expect to be raised in comments from this com-
munity. 

During those sessions, the regulated community stressed the im-
portance of effective implementation of the order and the need to 
streamline the disclosure process and minimize the burden on con-
tractors. In response to what we learned from the regulated com-
munity in these sessions and in an effort to ensure that this rule 
creates a fair, reasonable, and implementable process, the proposed 
guidance and Notice of Proposed Rulemaking (NPRM) would: 

1.) Leverage existing Federal acquisition processes and sys-
tems with which contractors are familiar. Federal contracting 
officers already must assess a contractor’s record of integrity; 

VerDate Mar 15 2010 10:20 Jan 11, 2016 Jkt 000000 PO 00000 Frm 00082 Fmt 6602 Sfmt 6602 C:\USERS\DSTEWARD\DOCUMENTS\96853.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R



79 

however, the information about a prospective or current con-
tractor’s workplace violations is not readily available to con-
tracting officials. The regulations and guidance would propose 
that contracting officers have access to additional information 
to make more informed decisions, and provide greater trans-
parency for contractors as to the information that will be con-
sidered in making that determination. 

2.) Phase in parts of the rule over time. Contractors would 
not be required to disclose violations related to equivalent 
State laws immediately (other than violations of OSHA state 
plans), which is expected to significantly reduce the number of 
violations they will need to report. Separate guidance and an 
additional rulemaking will be pursued at a future date to iden-
tify equivalent State laws, and such requirements will be sub-
ject to notice and comment before they take effect. In the pro-
posed FAR rule, the regulated community is also asked to com-
ment on the phased-in subcontractor reporting requirements. 

3.) Provide an alternative proposal, under which subcontrac-
tors would directly report violations to DOL, rather than to 
their contractor. If this alternative is adopted in the final rule, 
the contractor could then rely on DOL’s review of the sub-
contractor’s violations in determining whether the subcon-
tractor is responsible. Moreover, the proposed FAR rule has in-
vited public comment on additional or alternative approaches 
to subcontractor disclosure and reviews of the disclosures. 

We are working through the comments to produce a quality guid-
ance document that will better inform Federal procurement deci-
sions; provide contracting officers with the necessary information to 
ensure accurate, efficient, and consistent compliance with labor 
laws; help contractors meet their legal responsibilities; and remove 
truly bad actors from Federal contract consideration—creating a 
more level playing field for law-abiding contractors. Most impor-
tantly, it will also ensure that hardworking Americans get the fair 
pay and safe workplaces they deserve. 

I appreciate the invitation to testify and will be happy to take 
any questions you may have. 
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1 For 40 years, PSC has been the leading national trade association of the government tech-
nology and professionals services industry. PSC’s nearly 400 member companies represent 
small, medium, and large businesses that provide federal agencies with services of all kinds, 
including information technology, engineering, logistics, facilities management, operations and 
maintenance, consulting, international development, scientific, social, environmental services, 
and more. Together, the association’s members employ hundreds of thousands of Americans in 
all 50 states. See www.pscouncil.org. 

2 Fair Pay and Safe Workplaces FAR Proposed Rule, 80 Fed. Reg. 30548 et seq, May 28, 2015, 
available at http://www.gpo.gov/fdsys/pkg/FR-2015-05-28/pdf/2015-12560.pdf. 

3 Guidance for Executive Order 13673, ‘‘Fair Pay and Safe Workplaces’’, 80 Fed. Reg. 30574 
et seq, May 28, 2015, available at http://www.gpo.gov/fdsys/pkg/FR-2015-05-28/pdf/2015- 
12562.pdf. 

4 CODSIA Comments on Fair Pay and Safe Workplaces proposed implementing regulations, 
August 28, 2015, available at www.pscouncil.org/PolicyIssues/LaborIssues/Com-
ments—on—Fair—Pay—and—Safe—Workplaces.aspx. 

Introduction 

The Professional Services Council commends the Subcommittee 
on Contracting and the Workforce for holding this hearing and ap-
preciates the opportunity to provide a written statement for the 
record.1 The issue of today’s hearing is an important one with a 
long history and its effects must be fully understood and considered 
before there should be any consideration of imposing its require-
ments on contractors. 

PSC supports the logical premise that it is unfair that contrac-
tors with repeated, willful, and pervasive violations of labor laws 
gain a competitive advantage over the vast majority of contractors 
that are acting diligently and responsibly to comply with a complex 
web of labor requirements. That said, we are strongly opposed to 
Executive Order 13673 signed on July 31, 2014, and its implemen-
tation tools, because they go far beyond the Executive Order’s stat-
ed intent and are unnecessarily excessive, largely unworkable and 
unexecutable. More specifically, the Executive Order will act as a 
de facto blacklisting of well-intentioned, ethical businesses, further 
restrict competition for contracts, create procurement delays, and 
add to the cost of doing business with the government. And despite 
its laudable intent, the Executive Order will also create significant 
new implementation and oversight costs for the government for 
what even the administration acknowledges is a relatively small 
problem. 

In simple terms, this Executive Order lacks crucial, fundamental 
characteristics of fairness, logic, and objectivity. The same is true 
about the Executive Order’s implementing tools—a Federal Acqui-
sition Regulation proposed rule 2 and Department of Labor (DoL) 
proposed guidance 3 issued simultaneously on May 28, 2015. In 
fact, the DoL proposed guidance is far more aggressive than what 
is required by the Executive Order and in many aspects is incom-
plete. PSC commented extensively on the proposed rule and guid-
ance via our participation in the Council of Defense and Space In-
dustry Associations (CODSIA), which we have added as an appen-
dix to this written statement.4 If fully implemented, the Executive 
Order will have a significant negative affect on law abiding small 
businesses already performing in the federal market and will act 
as a substantial barrier to any small business seeking to do busi-
ness with the Federal government. 
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5 To date, there is no federal requirement that imposes a contractural obligation to comply 
with state labor laws. The E.O. will require the Department of Labor to determine when labor 
laws are ‘‘equivalent.’’ 

6 Fact Sheet: Fair Pay and Safe Workplaces Executive Order, available at http:// 
www.whitehouse.gov/the-press-office/2014/07/31/fact-sheet-fair-pay-and-safe-workplaces-execu-
tive-order. 

About the Executive Order 

Executive Order 13673 (E.O.) seeks to ensure that only those 
contractors who abide by a myriad of federal and ‘‘equivalent’’ state 
labor laws are permitted to receive federal contracts.5 The E.O. and 
its supporting materials state that the E.O. is necessary because of 
instances in which companies have failed to comply with existing 
laws related to wage requirements, workplace safety, and employer 
anti-discrimination. However, the White House also recognizes that 
the ‘‘vast majority of federal contractors play y the rules,’’ 6 which 
itself raises serious questions about the necessity of such a sweep-
ing and significant new compliance regime. 

To achieve its intended goal, the E.O. would require that federal 
procurements for goods and services over $500,000 include a provi-
sion in the solicitation requiring every prospective contractor (offer-
or) to represent, to the best of the offeror’s knowledge and belief, 
whether there have been any administrative merits determina-
tions, arbitral award decisions, or civil judgments—that were unde-
fined in the Executive Order but are defined in the DoL proposed 
guidance—rendered against the offeror within the preceding three 
year period, for violations of 14 enumerated federal labor laws and 
their equivalent state laws. Examples of the laws that would be 
covered by the E.O. include the Fair Labor Standards Act (FLSA), 
Occupational Safety and Health Act (OSHA), the National Labor 
Relations Act, the David-Bacon Act, and the Service Contract Act. 

Based on the information received from offerors, government con-
tracting officers must make a determination about each offeror’s 
present responsibility, thus determining whether the offeror is suit-
able for a contract award. 

If awarded the contract, the awardee must require all of their 
subcontractors to also disclose to the awardee any of its labor-re-
lated findings or violations and the awardee must evaluate every 
disclosure by a subcontractor and make a determination regarding 
whether that subcontractor is a ‘‘presently responsible sources’’ 
with satisfactory records of integrity and business ethics. 

The E.O. would also create a new function within each agency 
and require the appointment of a senior agency official to serve as 
the ‘‘Labor Compliance Advisor’’ (LCA). It tasks LCAs with assist-
ing agency contracting officers with making decisions about con-
tractors’ compliance with labor laws and whether contractors are 
‘‘presently responsible.’’ The LCA is also to provide assistance to 
the agency suspension and debarment official when initiating sus-
pension and debarment proceedings. Finally, the E.O. requires DoL 
to assist prime contractors with making their decisions about their 
subcontractors’ ‘‘present responsibility.’’ To our knowledge, no 
mechanism exists today within DoL for providing such assistance 
to prime contractors. 
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7 Written Statement of Stan Soloway, President and CEO of the Professional Services Council, 
before a joint hearing of the Workforce Protections and Health, Employment, Labor, and Pen-
sions Subcommittees of the House Education and Workforce Committee, February 26, 2015, 
available at http://www.pscouncil.org/PolicyIssues/LaborIssues/GeneralLaborIssues/Testi-
mony—on—Fair—Pay—and—Safe—Workplaces—Executive—Order.aspx. 

8 65 Fed Reg 40830, et seq, published on June 30, 2000, available at http://www.gpo.gov/fdsys/ 
pkg/FR-2000-06-30/pdf/00-16266.pdf. 

9 65 Fed Reg 80256, et seq, published on Dec. 20, 2000, available at http://www.gpo.gov/fdsys/ 
pkg/FR-2000-12-20/pdf/00-32429.pdf. 

History 

The Fair Pay and Safe Workplaces Executive Order is similar in 
several respects to previous initiatives under the Clinton adminis-
tration. PSC is familiar with this history because, at that time, 
PSC’s President and CEO Stan Soloway was a deputy undersecre-
tary of defense and served as the primary lead for DoD on those 
proposed rules. As Soloway stated during his February 26, 2015 
testimony during a House Education and Workforce hearing:7 

‘‘even at that time, there was a great deal of concern across the 
administration about whether that proposed rule was fair or 
implementable and whether it would hinder the Defense Depart-
ment’s (or other agencies’) ability to effectively partner with essential 
and ‘‘responsible’’ private sector entities. In my view, those concerns 
remain valid today, as well, particularly since this E.O. goes well 
beyond the prior version.’’ 

As you may know, building on a commitment from then-Vice 
President Gore in 1996, the Civilian Agency Acquisition Council 
and the Defense Acquisition Regulations Council in 2000 published 
a proposed rule called the ‘‘Contractor Responsibility Rule.’’ 8 The 
driving force behind the proposal was actually a single case, albeit 
a significant one, involving a company with scores of labor viola-
tions. At stake was the core question of whether a company could 
be denied a federal contract solely on the basis of violations unre-
lated to its ability to perform on the contract. Many in the federal 
acquisition field believed the concept of ‘‘present responsibility,’’ a 
fundamental concept of federal acquisition law then and today, said 
that the answer to the question was ‘‘yes.’’ However, others dis-
agreed and the company was awarded additional work. As a result, 
as one of its last regulatory acts, the Clinton administration issued 
the final version of the ‘‘Contractor Responsibility Rule.’’ 9 Then, as 
now, the intent was laudable. But then, as now, the rule was poor-
ly thought-out, overly broad, and completely unexecutable. And, as 
you may also know, the final rule was rescinded by the incoming 
Bush administration just a few weeks later. 

Since then, however, the issue at the heart of that debate—the 
government’s ability to deny a contract award on the basis of broad 
compliance with federal law—has largely been settled. Over the 
last decade, numerous cases, from Enron to British Petroleum, 
have repeatedly demonstrated the government’s authority to deny 
contract awards to companies with documented, pervasive, and 
willful violations of law, even when those violations were entirely 
unrelated to the company’s performance on a government contract. 
Nonetheless, the Fair Pay and Safe Workplaces E.O. shares many 
of the same attributes as its Clinton-era predecessor: it is poorly 
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thought-out and constructed, overly broad and of fundamentally 
questionable fairness. It is also unnecessary. There is no debate 
today about whether pervasive violations of law, including federal 
labor laws, can be used as the reason to deny future federal con-
tracts to a company through existing suspension and debarment 
procedures. And there is no real debate as to whether the govern-
ment already has at its disposal any number of tools to penalize 
bad actors. 

Challenges 

As stated previously, this E.O. and its implementing tools pose 
a number of challenges that renders this E.O. unworkable. They 
also create a number of unintended consequences, and most nota-
bly, are completely unnecessary. While we learn more about the ad-
verse effects of the E.O. every day, there are many aspects that we 
will not know about until well into implementation. I hope we do 
not get to that point because this E.O. has too many undefined 
terms, too few objective standards, and too much potential for ad-
versely affecting the federal procurement process. 

The Executive Order is Unnecessary 

There is no evidence of a widespread problem of pervasive, re-
peated or willful violations of labor laws by federal contractors. As 
the White House Fact Sheet accompanying the E.O. states, the vast 
majority of contractors play by the rules. That is not to say that 
there are not instances where contractors have violated labor laws. 
And some of these infractions may well have been intentional. The 
courts have even found that the U.S. Government has violated the 
Fair Labor Standards Act for some of its employees. But the fact 
is that the labor laws involved are so complex and challenging to 
execute that many companies, sometimes at the direction of the 
government itself, take actions that result in honest mistakes. Yet, 
each mistake is, technically, a violation of law and these honest, 
administrative errors make up the vast bulk of such ‘‘violations.’’ 
Beyond that, there are numerous existing mechanisms and proc-
esses available to federal agencies that are more suitable and less 
intrusive than the E.O. for dealing with those cases in which there 
has been nefarious intent. 

First, contracting officers are already required to evaluate each 
offeror to determine whether it is a ‘‘responsible’’ contractors, and 
that evaluation is based on the totality of the contractor’s perform-
ance history. FAR 9.104 states that such determination is to in-
clude whether the contractor has a satisfactory record of integrity 
and business ethics. To assist contracting officers with making such 
determinations, contracting officers are required to review govern-
ment maintained databases, including what was called the Ex-
cluded Parties List System (EPLS)—which lists all suspended or 
debarred contractors—and the Federal Awardee Performance Infor-
mation and Integrity System (FAPIIS), which contains information 
about previous non-responsibility determinations, contract termi-
nations, and any criminal, civil and administration agreements in 
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10 DoL Fact Sheet #67: The McNamara-O’Hara Service Contract Act (SCA), July 2009, avail-
able at http://www.dol.gov/whd/regs/compliance/whdfs67.pdf. 

which there was a finding or acknowledgement of fault by a con-
tractor tied to the performance of a federal contract. 

In addition, under FAR 9.4, which outlines the federal govern-
ment’s suspension and debarment structure, federal agencies have 
the authority to suspend or debar a contractor for a number of enu-
merated actions, including for ‘‘commission of any other offense in-
dicating a lack of business integrity or business honesty that seri-
ously and directly affects the present responsibility of a govern-
ment contractor or subcontractor.’’ This catch-all provision provides 
the necessary authority for initiating suspension and debarment 
action against a contractor for violations of, among other things, 
federal labor laws. This authority is also reiterated in several 
places on the DoL website, and specifically on DoL’s published fact 
sheets outlining the penalties for contractor violations of the Serv-
ice Contract Act.10 In addition to the FAR suspension and debar-
ment process, the Department of Labor has independent statutory 
authority to debar a contractor for significant federal labor law vio-
lations. 

Examples of other existing remedies include criminal 
presecutions, civil actions, substantial fines, liquidated damages, 
and contract terminations. Federal contractors know these actions 
are serious as each of them carries significant consequences. The 
E.O., however, fails to acknowledge that the existing remedial ac-
tions even exist, let alone are effective, and instead assumes that 
only stripping contractors of their contracts or denying on the 
president’s own assertion that the vast majority of federal contrac-
tors play by the rules, the existing deterrents and the current sys-
tem for reviewing and adjudicating potential violations of labor 
laws are working effectively. That said, we recognize that there will 
be bad actors. But, based on historical GAO reports and the data 
in Senator Harkin’s report (discussed in greater detail below), it is 
clear that contractors that violate federal labor laws are already 
being identified by DoL and the procuring agencies and that action 
is being taken against those that violate the law. 

With regard to labor law violations, it is important to recognize 
that it is the Department of Labor that initiates reviews and ad-
ministers federal contractors’ compliance with federal labor laws 
through a number of DoL offices, such as the Wage and Hour Divi-
sion and the Office of Federal Contract Compliance Programs. As 
such, the result of any of their own reviews, including settlement 
agreements, penalties, or other punitive actions, should be known 
and recorded by the Department of Labor. If this is not happening, 
the administration would be better served by focusing on improving 
its own data collection and information sharing efforts rather than 
adopting another costly, complex compliance and reporting regime. 

There is little evidence to demonstrate that the above existing 
authorities are not, or could not, be effective on their own, without 
creating new and significant bureaucracies as required by the E.O. 
In fact, much of the information collection that the E.O. imposes 
on contractors is information that the government already has. 
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Rather than creating duplicative and burdensome reporting re-
quirements, the government should examine its existing reporting 
mechanisms and identify and correct any shortcomings without du-
plicating that effort by imposing additional requirements on indus-
try. 

The Executive Order is Excessive 

Many of the most complicated challenges associated with the 
E.O. are created by its expansion of, or redundancy with, the cur-
rent compliance regime, while providing very little additional ben-
efit to the government. For example, the E.O. fails to limit report-
ing requirements to findings directly tied to federal laws only. By 
expanding the reporting requirements to include findings related to 
‘‘equivalent state laws,’’ the E.O. adds significant and unneeded 
complexity. First, DoL does not have jurisdiction over these often 
disparate state laws. Second, it is unreasonable to expect that any 
of the LCAs will have even marginal knowledge or understanding 
of even a few, let alone all 50 states’ labor laws, administrative 
processes, and/or due process rights afforded to federal contractors 
who do business in those states. 

Adding to the complexity of the E.O.’s inclusion of state labor 
laws is the fact that the E.O. does not limit reporting of state activ-
ity to violations tied to the performance of a federal contract. It is 
common for federal contractors to compete in the commercial mar-
ketplace in addition to the work done for the federal government, 
but it is also common that companies separate their federal and 
commercial business units for ease of complying with a myriad of 
other federal government-unique compliance, oversight and report-
ing regimes associated with federal procurements. Because of this 
expansive coverage, companies would have to initiate a substantial 
data collection effort from all business units, even if the vast major-
ity of its total revenue is derived from its commercial business. Ad-
ditionally, because the E.O. fails to limit reporting of findings to 
only those in which there is a finding or acknowledgement of fault 
by the contractor, the reporting burden will be much more inten-
sive than necessary or appropriate to meet the objectives of the 
E.O. 

Given the E.O.’s inclusion of state labor laws beyond those tied 
to a contractors’ performance of federal contracts, and the fact that 
there need not be a finding or acknowledgement of fault to trigger 
a report and review, it is easy to see just how massive a data col-
lection and reporting effort will need to be undertaken by those 
companies simply wishing to bid on a federal contract. Many will 
sit out the competition because of it, even if there are no company 
violations, particularly because compliance reporting is required 
twice per year once a contract is won. 

Ultimately, the E.O. should be focused on federal contractors, 
their compliance with federal laws, and on their performance of 
federal contracts. It is nonsensical to create a vast reporting struc-
ture that seeks to capture information that has nothing to do with 
the performance of federal contracts and expands well beyond fed-
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eral labor laws, or in which the company was neither found to have 
committed, or admitted to, any wrongdoing. 

Even more troublesome is the fact that the DoL proposed guid-
ance fails to define any ‘‘equivalent’’ state laws beyond state occu-
pational safety and health laws that are ‘‘OSHA-approved.’’ Yet, 
the proposed guidance grants DoL the authority to add state law 
‘‘equivalents’’ in the future. Thus, the proposed guidance is incom-
plete and will result in cumulative, additional costs for contractors 
as DoL determines—likely without significant public input or cost 
impact assessment—which other state laws to cover. 

In recent years there have been a few reports seeking to high-
light instances in which companies with labor law violations have 
received, or continued to perform, federal contracts. These reports 
are riddled with flaws that seek to paint a picture of contractor 
abuse that is woefully inaccurate. One such report, published by 
the office of Senator Tom Harkin in December 2013, reaches back 
to 2007 to identify contractors with OSHA and wage violations 
even if those violations had nothing to do with the companies’ work 
under a federal contract. Also, the report included a listing of top 
contractors that were tied to instances in which back wages were 
owed to their employees. What the report failed to highlight is that, 
in early half of the top 15 cases listed in the report, the contractor 
was not at fault for the violations. Many contract-related cases in-
volving back pay occur because the contracting agency, i.e. the gov-
ernment, failed to include required Service Contract Act or Davis- 
Bacon Act clauses or correct wage determinations into the contract. 
While long viewed as technical or administrative errors, they have 
never been objectively considered evidence of willful behavior. Yet 
under these circumstances, federal contractors are often adversely 
affected by mistakes by the government. Also concerning is that 
the report failed to limit its finding to cases that had been fully re-
solved, thus falsely inflating the appearance of contractor viola-
tions. PSC has seen time and again determinations later over-
turned by administrative bodies or the courts, but the E.O., like the 
Harkin Report, fails entirely to account for such subsequent ac-
tions. 

The Executive Order is Ambiguous and Unworkable 

The E.O. requirement that prime contractors mandate their sub-
contractors to report their violations of labor laws will be exception-
ally onerous, if not impossible, for prime contractors to administer 
and creates a number of unintended consequences related to prime 
and subcontractor relationships. 

First, the E.O. requires prime contractors to update their certifi-
cation of compliance with labor laws every six months and requires 
the same reporting and certification by their subcontractors at 
identical intervals. The reporting burden on prime contractors for 
just reporting and certifying for their company is onerous in and 
of itself as discussed above. Adding subcontractor reporting adds a 
significant level of complexity to the information collection and re-
lated mitigating processes outlined in the E.O. Primarily, prime 
contractors cannot, and should not, be tasked with ensuring the 

VerDate Mar 15 2010 10:20 Jan 11, 2016 Jkt 000000 PO 00000 Frm 00146 Fmt 6602 Sfmt 6602 C:\USERS\DSTEWARD\DOCUMENTS\96853.TXT DEBBIES
B

R
E

P
-2

19
 w

ith
 D

IS
T

IL
LE

R



143 

labor compliance of their subcontractors or their entire supply 
chain on a recurring basis when such compliance is entirely unre-
lated to the federal contract under which the prime and subcon-
tractor are partnered. Some larger contractors, for example, have 
supply chains and subcontracting agreements numbering in the 
tens of thousands. Just to review this number of companies is 
unexecutable even if only a limited number of companies have a re-
ported violation of the E.O.’s covered labor laws. But if one-third 
of a large companies’ supply chain has even a minor violation of 
a covered labor law, that could be 10,000 cases that need to be re-
viewed by the company and possibly by both the contracting officer 
and the yet-to-be created Office of Labor Compliance within DoL. 
Not only do the companies not have the resources to conduct the 
reviews, the federal government would also be overwhelmed by re-
sponsibility reviews of even minor cases that would ultimately be 
cleared. 

Second, the E.O.’s subcontractor flow-down requirement means 
that subcontractors will be providing sensitive business compliance 
information to their prime contractors. But the E.O. fails to recog-
nize that many companies that subcontract with each other also 
compete against each other for other federal contracting opportuni-
ties. This business dynamic raises legitimate concerns by compa-
nies who do not want to provide information to their prime contrac-
tors because the prime contractor could use even minor infractions 
to gain a competitive advantage, or to initiate a contract award 
protest, against the company in a future acquisition in which the 
companies were competing against each other. Again, why is the 
E.O. creating a vast new reporting regime, and placing the burden 
on industry, to collect information that the government already 
has, or should have, access to through existing channels? 

Third, the E.O. requires a pre-award assessment of labor compli-
ance on a proposal-by-proposal basis. For companies that bid on 
multiple opportunities, these reviews mean that different con-
tracting officers, and different LCAs, will be making assessments 
about a contractor’s labor record and may come to different conclu-
sions about a contractor’s ‘‘responsibility’’ after reviewing identical 
information about a contractor’s historical compliance with labor 
laws. This subjective analysis means that, in some cases, a con-
tractor could be determined to be ‘‘presently responsible’’ by one 
contracting officer but based on identical information found to be 
not ‘‘presently responsible’’ by another contracting officer. This lack 
of consistency creates enormous risk and uncertainty for both the 
government and contractors. Alternatively, once one contracting of-
ficer or LCA makes a determination that a contractor is not a re-
sponsible source, based on their individual subjective analysis, then 
it is foreseeable that every other contracting officer will make the 
same determination to avoid inconsistency or having to justify a 
different conclusion. Contracting officers are not labor law experts. 
Since contracting officers are faced with burgeoning workloads and 
pressure to get contracts awarded quickly, it is also foreseeable 
that a contracting officer would avoid making any award to a con-
tractor with any labor violation simply to avoid the time, burden, 
and delay associated with coordinating with the LCA or having to 
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justify making such an award. Under these scenarios, and given 
the fact that mere allegations would be considered during reviews, 
a contractor would be confronted with a de facto debarment—a 
‘‘blacklisting’’—without being afforded the due process that is re-
quired to be provided to contractors under existing federal acquisi-
tion regulations. 

Fourth, in order for the E.O. to be implemented in a workable 
manner, the federal aencies would have to hire a significant num-
ber of new staff to serve as (and support) the role of the LCAs. 
Within the Department of Defense alone, the LCA would be re-
quired to support the activities of approximately 24,000 contracting 
officers and hundreds of contracting offices. Additionally, the DoL 
would need significant additional resources to support prime con-
tractors seeking guidance about whether potential subcontractors’ 
violations warrant a decision by the prime contractor not to award 
a subcontract to the entity. As stated above, for some large prime 
contractors that have several thousands subcontractors and sup-
pliers, the requests for assistance to the DoL could be tremendous. 
Even if the federal government could somehow ramp up its capac-
ity to provide DoL and LCAs resources to the federal agencies and 
prime contractors, a significant amount of time would be needed to 
effectively train personnel in the new positions to correctly carry 
out their duties in a fair and consistent manner. The cost of hiring 
and training new personnel will be substantial. 

Fifth, the E.O. is riddled with undefined and ambiguous terms 
that we feared would result in contractors having to report non- 
fully-adjudicated cases of alleged ‘‘violations.’’ For example, the 
E.O. directs contractor disclosure of any ‘‘administrative merits de-
termination, arbitral award or decision, or civil judgment (as de-
fined in guidance issued by the Department of Labor)’’ against the 
offeror within the preceding three year period for violations of any 
number of listed federal or ‘‘equivalent state labor laws.’’ Our fears 
were exceeded when DoL issued its proposed guidance that defines 
the above terms in a manner that clearly rob contractors of due 
process. In our comments on the proposed guidance and FAR pro-
posed rule, we focus extensively on the shortcomings of DoL’s defi-
nitions of these key terms. But in summary, it is clear that mere 
allegations about contractor violations of labor laws could be taken 
into consideration by the federal government. It is also clear that 
‘‘violations’’ that are ultimately the result of government error 
would also be reportable. For example, DoL will issue a Form WH- 
56 to a contractor indicating that the contractor has agreed to pay 
certain ‘‘back wages’’ associated with Service Contract Act (SCA) 
requirements. Under the DoL proposed guidance, the receipt of a 
WH-56 form is a reportable ‘‘offense,’’ yet the proposed guidance 
fails to recognize that the issuance of a WH-56 is often a result of 
the federal contracting entity failing to put the required SCA 
clauses into the contract. Such an aggressive approach puts con-
tractors in a position where they are assumed to be guilty of a vio-
lation and must take proactive, tedious actions to prove their inno-
cence. To include in the definition findings that are not fully adju-
dicated raises the risk of situations where an agency prematurely 
takes actions detrimental to a company (and the government buy-
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ers) when the allegation may be reviewed and ultimately dis-
missed. 

The terms ‘‘serious, repeated, willful or pervasive nature of any 
violation,’’ are also broadly defined in the DoL guidance and would 
require virtually all allegations or violation, no matter how minor, 
to be reported. 

The Executive Order will Cause Procurement Delays 

The federal contracting process is already widely criticized for 
being overly burdensome and too slow. The E.O. could add signifi-
cant delays to the federal procurement process pending resolution 
of even the smallest of infractions that would eventually lead to a 
contracting officer’s affirmative responsibility determination. Such 
delays may be further exacerbated by disputes between LCAs and 
contracting officers about a contractor’s present responsibility. Fur-
ther questions must also be addressed regarding how such disputes 
are to be resolved. Delays would also be driven by prime contrac-
tors having to delay moving forward with contract performance 
while they await support and guidance from DoL about the present 
responsibility of any of their subcontractors. Finally, the increase 
in procurement award protests because of the E.O. standard will 
further lengthen the time of the federal contract award process. 

The Executive Order Will Result in Less Competition for Federal 
Contracts and Increased Costs of Doing Business with the Govern-
ment 

In addition to the substantial reporting and related costs associ-
ated with complying with the E.O., the E.O. will subject contractors 
to significant risks. Such risks include increased liability associated 
with potential false claims or false statements accusations because 
of inaccurate reporting or certification of compliance under the E.O. 
Rather than risking such liability and complying with burdensome 
and costly requirements of the E.O., some companies will simply 
choose not to do business with the federal government. Ultimately, 
this only hurts federal agencies by denying them the ability to ac-
cess companies that may be able to offer the best and most cost- 
effective solutions. The E.O. will also discourage new entrants from 
coming into the federal marketplace because of the significant busi-
ness risks and extraordinary requirements not required in the com-
mercial sector. These effects on the federal marketplace are par-
ticularly concerning because they are contrary to this administra-
tion’s separate initiatives aimed at reducing regulatory burdens 
and reducing the cost of doing business with the government in the 
hope that more commercial companies, and particularly small busi-
nesses, will compete for federal contracts. 

The effects of this Executive Order must also be considered in 
conjunction with the other 12 Executive Orders that focus on fed-
eral contractors, and in many cases federal contractors’ labor prac-
tices. While some of those orders have the support of industry—this 
one certainly does not—the cumulative cost of implementing and 
complying with the orders has been significantly down-played by 
the government. 
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Conclusion 

This Executive Order fails on so many fronts that it can never 
be effectively implemented in its current form. We believe that 
more can be done to ensure that intentional violators of the law do 
not receive federal contracts. But this Executive Order is not the 
right approach. It should be rescinded and the administration. Con-
gress and industry should work together to find alternative solu-
tions that rely considerably on the existing regulatory and statu-
tory framework. PSC has offered our engagement to key represent-
ative of the Executive Branch. It is essential that Congress also be 
engaged in this process, and that is why we commend and thank 
you for your attention to this issue and for holding this hearing. 
PSC looks forward to working with the Congress and the adminis-
tration on needed improvements. 
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